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QUESTIONS PRESENTED 


1. Whether a Federal Government employee may withdraw’ his 
resignation before the effective date thereof where the Agency has 





indicated its acceptance of the resignation? | 

| 
2. Whether a Federal Government Agency can advise an employee 
to resign and to submit the employee's own reasons for resignation, 
Agency accepting such resignation with the reasons indicated by the 
employee, without recognizing the resignation and reasons stated 


therein? 
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Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the District Court dated 
September 22, 1958. Notice of Appeal was filed on November 12, 1958, 
within sixty days of the entry of the judgment. Jurisdiction of this 
appeal is granted under Title 28, Section 1291 of the United States Code. 











2 
STATEMENT OF THE CASE 


Appellant, a Federal classified status employee with approximately 
| 15 years of Federal Service, was employed as a clerk (Stenography) 
GS-5 in the Washington Office, Realty Branch of the Bureau of Indian 
| Affairs, Department of the Interior. 


On May 13, 1957, appellant received from the Agency a four page 
typewritten statement of charges of alleged inefficiency. This summary 
of charges contained vague and general statements of inefficiency. 
Appellant replied to the charges and on May 29, 1957, the appellant was 
advised that she would be terminated from her position on May 31, 1957. 


On May 31, 1957, appellant requested a 30-day extension of the 
effective date of termination. Appellant was advised that she could 
resign, the resignation to become effective on June 21, 1957 and she 
could be placed on annual leave through June 21, 1957. 


Appellant advised the Agency that she would resign if the charges 
would be withdrawn. Appellant was informed that the charges could not 
be withdrawn but would remain in her personnel file with appellant's 
answer thereto and appellant was assured that she would have no diffi- 
culty in securing other governmental employment with the assistance of 
the Agency. Furthermore, appellant was advised that her letter of 





resignation should indicate her own reasons for her resignation. 


Appellant, believing that the assurances made by the Agency were + 
bona fide, decided to resign since she was led to believe that her resig- “ee 
nation statement would be used for future governmental employment and 
the charges presented to her would not be broadcast by the Agency. 
Appellant then prepared a letter of resignation dated back to May 28, 
1957, the resignation to be effective June 21, 1957, in which she stated 
that she was resigning because of nervous strain and the need for rest 
before accepting other Federal employment. This letter of resignation ” 
was accepted by the Agency. * 
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Several days following May 31, 1957, appellant received a copy of 
Notice of Personnel Action Form 50. The form contained a notation 





that appellant's resignation was accepted with charges pending against 
her. This form contained no reference to the reason for appellant's 


resignation as set forth in the appellant's letter of resignation. 


The appellant in a letter to the Agency dated June 19, 1957 , with- 
drew her resignation because of the statement appearing on the Form 
50. In a letter to the Appellant dated June 20, 1957, the Agericy advised 
that the appellant's resignation had been accepted and hence it would 


not be withdrawn. | 


On June 26, 1957, appellant filed an appeal with the Appeals Ex- 
amining Office of the U. S. Civil Service Commission on the premise 


that the resignation had been withdrawn and hence the Agency's action 





in denying the withdrawal of the resignation was an adverse proceeding 
reviewable by the Commission. In a letter dated July 8, 1957, the 
Appeals Examining Office of the Civil Service Commission held that 
appellant had voluntarily resigned and hence the appeal could not be 
accepted by that office. An appeal to the Board of Appeals and Review 
of the Commission was filed on July 15, 1957, which Board on Septem - 
ber 11, 1957 affirmed the decision of the Appeals Examining Office. 


On December 20, 1957, appellant filed her complaint in the District 
Court requesting a declaratory judgment and mandatory injunction re- 
quiring the appellees to restore the appellant to her proper position and 





grade in the government service and on September 22, 1958, the Court 
below entered a judgment granting the motion of the appellees for a 


summary judgment from which judgment appellant appealed. 





STATEMENT OF POINTS RELIED ON BY APPELLANT 


1. The Court below erred in failing to hold as a matter of law 
that the withdrawal of a resignation by a Federal employee prior to the 
effective date of the resignation must be given full effect in restoring 





| 
I 





¢ 


the employee to her former status as an employee prior to the submis- 
Sion of her resignation. 


2. That the lower Court erred in failing to rule as a matter of 
law that the action of the Agency in refusing to accept the withdrawal of 
the resignation was an adverse action reviewable by the Civil Service 


Commission. 


3. That the lower Court erred in failing to rule as a matter of 
law that a Government agency may not accept a resignation from the 
employee after advising the employee that she could submit her resig- 
nation setting forth her own personal reasons for resigning, without 
recognizing such resignation on the basis on which the resignation was 
tendered. 

4. That the lower Court erred in failing to find that on the basis 
of the pleadings, the affidavit of the plaintiff and exhibits before the 
Court the resignation of the plaintiff was obtained through misrepresen- 
tation and deceit which thus nullified the resignation action of the plain- 
tiff. 

3S. And for such other errors as may appear of record to the 


Court. 


STATUTES INVOLVED 


9 United States Code 652, as amended June 10, 1948, c. 447, 
62 Stat. 354: 


(a) No person in the classified Civil Service of 
the United States shall be removed or suspended 
without pay therefrom except for such cause as 
will promote the efficiency of such service and 
for reasons given in writing. Any person whose 
removal or suspension without pay is sought shall 
(1) have notice of the same and of any charges 
preferred against him; (2) be furnished with a 
copy of such charges; (3) be allowed a reason- 
able time for filing a written answer to such 
charges, with affidavits and (4) be furnished at 





B) 


the earliest practicable date with a written 
decision on such answer." 


* * x 


19 F. R. 8615 December 16, 1954, as amended at 20 F.R. 8843, 
December 2, 1955, 5 CFR 1955 Supp. 9.102(a)(1)(i) 


"No employee, veteran or non-veteran, shall 
be separated, suspended, or demoted except for 
such cause as will promote the efficiency of the 
service and for reasons given in writing. The 
Agency shall notify the employee in writing of 
the action proposed to be taken. This notice 
shall set forth, specifically and in detail, the 
charges preferred against him." 





SUMMARY OF ARGUMENT 


The withdrawal of a resignation may be made by an employee of 





the Federal government before the effective date thereof, even though 
the government agency has indicated its acceptance thereof. | 


| 
An Agency accepting a resignation from an employee who has set 


forth reasons for the resignation which the Agency agrees to accept, 


must recognize the resignation on the basis of the reasons accepted. 
| 


Misrepresentation and deceit on the part of a government agency 
with respect to a resignation by an employee will nullify the resigna- 
tion submitted by the employee. : 


| 
Denial by the Government Agency of the employee's effective with- 
| 
drawal of a resignation before the effective date is reviewable by the 
Civil Service Commission as an adverse decision, ! 
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ARGUMENT 
I 


THE APPELLANT'S RESIGNATION WAS WITHDRAWN 
BEFORE ITS EFFECTIVE DATE. 

The appellant submitted a resignation effective June 21, 1957, 
which was submitted to the Agency on May 31, 1957 and accepted that 
day. The acceptance of a resignation, however, could not take effect 
before the effective date of the resignation. 


On June 19, 1957, the appellant submitted by registered mail a 
letter to the Agency withdrawing the resignation which was received by 
the Agency on June 20, 1957. The resignation never became effective 
since it was withdrawn prior to its effective date. 


The state Courts have held that where a resignation of a public 
office is to take effect on a future day, it may be withdrawn before that 
date even though the resignation has been accepted by the government 
agency. People v. Porter, 6 Cal. 26; State v. Murphy, 97 P. 391, 720, 
30 Nev. 409, 18 L.R.A.N.S. 1210; Babbitt v. Shade, 19 N.E. 2d 778, 60 
Ohio App. 100; Staley v. City of Lakewood, 192 N.E. 180, 47 Ohio App. 
519. See also the case of Poland v. Glover, 111 F. Supp. 675 (W.D.N.Y. 
1953) in which the Federal Court held that a prospective resignation of 
a non-governmental employee may be withdrawn before the time pre- 
scribed for the resignation to take effect. 


The absence of precedent in this circuit and in the Federal Courts 
generally with respect to the withdrawal of the resignation by an em- 
ployee of the Federal Government should not prevent this Court from 
following precedent in the state Courts in holding that an employee's 
resignation which was to become effective at a future time, can be 
withdrawn before that date, even though the resignation has been ac- 
cepted by the appointing authority. 











THE RESIGNATION WAS VOIDABLE AND MAY BE REPUDIATED 


A resignation of a Civil servant procured by misrepresentation 





or deceit is voidable and may be repudiated, especially when the mis- 
representation or deceit is committed by the authority having the duty 
of accepting or rejecting the resignation. See 43 Am. Jur., Pu blic 

Officers, Section 171. ! 


The appellant was led to believe that by submitting her resigna- 
tion setting forth her reasons for resigning that such resignation would 
be recognized on the basis upon which it was submitted. When the ap- 





pellant submitted a letter of resignation stating that she was resigning 
because of nervous strain, the resignation as written and accepted by 
the Agency should have been noted on the Notice of Personnel Action 
Form 50. Since appellant was led to believe that her resignation would 





be honored as submitted and accepted, the Agency was guilty iof prac- 
ticing deceit and misrepresentation in procuring the resignation and 
hence the resignation submitted by appellant was voidable and could be 
repudiated at her option. | 


Il 





APPELLANT IS ENTITLED TO REVIEW UNDER THE 
APPEAL PROCEDURES 


Appellant's resignation was not effective and appellant neverthe- 
less was terminated from her employment. Hence, appellant is entitled 
to the appeal procedures for the purpose of procedural review of the 
charges preferred against her. The charges contained in the Agency's 
letter of May 13, 1957, do not meet the requirements of Section 9.102(1) 
of the regulations (5 CFR 1955 Supp. 9.102 (1)) which provides: 





". . .The Agency shall notify the employee in writing | 
of the action proposed to be taken. This notice shall 

set forth, specifically and in detail, the charges | 
preferred against him. . ." 
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It is submitted that the charges as set forth in the letter of 
May 13, 1957, are vague and general and are not specific and detailed 
as required by the regulations in that dates and time are not specified 


and specific incidents are not set forth. Hence, it is concluded that the 


charges are procedurally defective. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that judg- 
ment in the Court below should be reversed. 


DAVID M. KLINEDINST 


1346 Connecticut Avenue, N. W. 
Washington 5, D.C. 


Attorney for Appellant 


Of Counsel: 
William L. Littlejohn 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed December 20, 1957] 


Adele Competello, 
1930 K Street, N. W. 


Plaintiff, 
vs. 


Harris Ellsworth, Chairman : 
United States Civil Service Commission : Civil Action No. 


Christopher H. Phillips, Member 
United States Civil Service Commission 


Frederick J. Lawton, Member 
United States Civil Service Commission 


Fred A. Seaton 
Secretary of the Interior 





Defendants. 





COMPLAINT ! 
Suit for declaratory judgment fixing and determining the rights 
of the plaintiff in her employment by the United States and for a manda- 
tory injunction requiring the defendants to restore the plaintiff to her 
proper position and grade in the governmental service of the United 
States and for such other and further relief that to the Court may 
appear to be equitable and just. 





This action arises under the Federal Declaratory Judgment Act 
(Title 28 U.S.C. Sec. 2201-2202); the Administrative Procedures Act 
(Title 5, U.S.C. Sec. 1001); the Lloyd-La Follette Act of 1912, as 
amended (Title 5, U.S.C. Sec. 652(a);the Ramspeck Act of 1940 (Title 
5, U.S.C. Sec. 631(a) and 631(b)); and the Civil Service Act of 1883, 
as amended (Title 5, U.S.C. Sec. 631 et seq. ). 





The plaintiff for her cause of action complains of the defendants 


and alleges: 








2 
(1) That the plaintiff is a citizen of the United States and at the 


time of the commencement of this action was a resident of the District 


of Columbia, and brings this action against the defendants in their 
official capacities to establish the reemployment rights of the plaintiff. 
(2) That the plaintiff alleges that said defendant, Fred A. Seaton, 
is the duly appointed, acting and qualified Secretary of Interior and 
charged by law with the administration of the laws of the United States 
relating to the Bureau of Indian Affairs of the Department of the 
Interior and that the said defendant has under his supervision the em- 
ployment of civilian personnel in the Bureau of Indian Affairs of the 
Department of Interior and particularly any employment of the plaintiff. 
(3) That the said defendant, Harris Ellsworth, is the duly 
appointed, acting and qualified Chairman of the Civil Service Commis- 
sion and is charged by law with the execution of the laws of the United 
States, commonly known as the Civil Service laws of the United States. 
(4) That the said defendants, Christopher H. Phillips and 
Frederick J. Lawton, are duly appointed, acting and qualified members 
of the Civil Service Commission and together with the said defendant, 
Harris Ellsworth, are charged with the administration of the laws of the 
United States commonly known as the Civil Service laws of the United 
States. That the defendants, Phillips, Lawton and Ellsworth constitute 
the entire membership of the said Civil Service Commission. 
(5) That the said defendant, Fred A. Seaton, Secretary of Interior, 
does not have an absolute discretion in the matter of the employment 
and retention in grade of any of the civilian personnel in the Bureau of 


Indian Affairs of the Department of Interior but at all times they are hy 
subject to the orders and directions of the said defendants such as 4 
constitute the United States Civil Service Commission and also are sub- 4 
ject to the statutes of the United States and the Executive Orders of the 4 
President of the United States and the regulations of the United States = 
Civil Service Commission, lawfully promulgated, that relate in any ia 


manner to the personnel known as the Civil Service employees of the 
United States, employed in the Bureau of Indian Affairs of the Depart- 


ment of Interior. 
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(6) That the plaintiff entered the employment of the United States 
as a civilian employee on October 20, 1942, and in February 1956 she 
attained the grade of a GS-5 employee of the United States Government 
in the Department of Interior in Washington, D.C., having attained 
such grade and status of a permanent Civil Service employee of the 
United States. | 

(7) That the plaintiff further alleges that while she was a 
civilian employee of the Bureau of Indian Affairs of the Department of 





the Interior in May 1957 she was presented with charges of alleged in- 
efficiency which charges were defective in that they were not specific 
and did not state with particularity the allegations of inefficiency; that 
she was advised that she could resign without the charges being broad- 
cast to other Federal Agencies; that she did tender her resignation on 
May 31,1957, effective June 21,1957, setting forth personal reasons 
for her resignation; that plaintiff found that the charges of inefficiency 
were to be broadcast to other Federal Agencies, thus preventing plain- 
tiff from obtaining other Federal employment; that plaintiff then with- 
drew her resignation prior to its effective date; that the Bureau of 
Indian Affairs, Department of Interior, refused to accept the’ with- 
drawal of plaintiff's resignation; that thereafter plaintiff appealed to the 





United States Civil Service Commission, Appeals Examining Office, 
and on July 8, 1957, this Office of the Commission ruled that plaintiff 
had resigned and no review could be made of the charges filed by the 
Agency; that plaintiff appealed to the Board of Appeals and Review, 
United States Civil Service Commission and on September 11, 1957, the 
Board of Appeals and Review of the Commission affirmed the decision 
of the Appeals Examining Office of the Commission; that plaintiff has 
fully and completely exhausted her administrative right of appeal and 
unless this Court grants the relief prayed for the plaintiff will be with- 
out relief. 





(8) That the plaintiff has no speedy adequate remedy at law. 
(9) That in the interest of right and justice and under the pro- 


| 
visions of the regulations of the Civil Service Commission and Executive 
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Orders of the President, the plaintiff is entitled to be restored to her 
position in the identical grade from which she formerly occupied as here- 
in alleged together with all rights, benefits and privileges flowing from 
a continuity of service from the date of her separation to the date of 
the judgment herein, and henceforth, WHEREFORE THE PLAINTIFF 
PRAYS: 

(1) That due process issue directing and commanding the defen- 
dants to appear and answer this bill of complaint. 

(2) That a judgment be entered advising and determining the 
rights of the plaintiff as a permanent Civil Service employee of the 
United States. 

(3) That a mandatory injunction issue directed to the said defen- 
dants and each of them ordering and directing them and each of them to 
restore the plaintiff to the proper grade and position in the Bureau of 
Indian Affairs of the Department of the Interior from which she was 
illegally separated, together with all rights, benefits and privileges 
that may or might have accrued from that date to the date of judgment. 

(4) That the plaintiff have such other and further relief as to the 
Court may appear to be proper and just. 

/s/ David M. Klinedinst 
Attorney for Plaintiff 


1346 Connecticut Ave. N. W. 
Washington 6, D. C. 


[Filed May 19, 1958] 


ANSWER 
First Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
Answering the numbered paragraphs of the complaint specifically: 
1. Defendants are without information or belief as to the truth 





5 
or falsity of the allegations of paragraph 1. 
2. Admitted. : 
3. Admitted. 
4. Defendants admit that Frederick J. Lawton is a member of 
the Civil Service Commission but sets forth that Christopher H. Phillips 
resigned on December 30, 1957. | 





9. Defendants are not required to answer the allegations of 
paragraph 5. | 

6. Defendants deny that plaintiff entered the employment of the 
United States on October 20, 1942 and set forth that she entered said 
employment on April 29,1942. The remaining allegations of paragraph 
6 are admitted. | 

7. Defendants admit that plaintiff was presented with charges of 
inefficiency in May 1957; that she resigned on May 31,1957 and that she 
later sought to withdraw her resignation which withdrawal was refused. 
Defendant admits that plaintiff appealed to the Appeals Examining 
Office and to the Board of Appeals and Review of the United States Civil 
Service Commission and admits that the appeal was not accepted. 
Defendant denies that the charges of inefficiency were defective and 
denies that plaintiff was told she could resign without charges being 
broadcast:to other Federal agencies. Defendants are not required to 





answer the remaining allegations of paragraph 7. 





8. Defendants are not required to answer the allegations of 
paragraph 8. | 
9. Denied. ! 
Third Defense | 

Defendant avers that the procedures followed by the Department 

of Interior and the United States Civil Service Commission were in all 


respects legal and proper. | 
/s/ Oliver Gasch | 
United States Attorney 


/s/ Edward P. Troxell, Prin. 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ Sylvia A. Bacon 
Asst. United States Attorney 


Attorneys for Defendants 
[Certificate Of Service ] 


[Filed August 2, 1958] 
MOTION FOR SUMMARY JUDGMENT 

The plaintiff, Adele Competello, by her attorney, David M. 
Klinedinst, moves the Court for summary judgment in the above-entitled 
cause, pursuant to Rule 26 of the Federal Rules of Civil Procedure and 
for grounds of this motion says: 

1. There is no real issue here since defendants acknowledge that 
plaintiff advised of the withdrawal of her resignation before the effective 
date thereof and hence such withdrawal of her resignation would make 
the termination of employment an adverse action of which there should 
have been procedural review by the United States Civil Service Commis- 
sion. 

2. The charges as filed by the Bureau of Indian Affairs, Depart- 
ment of the Interior, on May 13,1957, against the plaintiff were pro- 
cedurally defective in that the notice of charges did not set forth specifi- 
cally and in detail the charges on which the removal action was to be 
taken against the plaintiff. 

/s/ David M. Klinedinst 
* * * * * 
Attorney for Plaintiff 
[Certificate of Service ] 


[Filed August 2, 1958] 
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
DISTRICT OF COLUMBIA, SS: 
Adele Competello, being duly sworn, deposes and says that she is 


* y & 
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the plaintiff in the above entitled cause; that she had approximately 





fifteen years of Federal Government service and was employed as a 
clerk GS-5 (stenography), $4210.00 per annum in the Washington Office, 
Realty Branch, Bureau of Indian Affairs, Department of the Interior, 
and had a competitive status in this position. ! 
That without prior warning, she received on May 13, 1957 a four 
page typewritten statement of charges of alleged inefficiency, | signed by 
C.E. Lamson, Personnel Officer, which she was required to answer 
within five days. | 
On May 15,1957, she requested Mr. Lamson for additidnal time 
to answer the charges but this request was refused. She then answered 
in writing on May 16, 1957 in the best manner that she could. On May 29, 
1957, she was requested to confer with Mr. Lamson at 1:00 P, M. She 
was handed a rebuttal statement to her answer including a notice of 
separation, dated May 29th, effective May 31, 1957. | 
On May 31 the affiant informed Mr. Lamson that she wished a 30 
day extension of the effective date of termination of her job, as she felt 








that one day's notice was unreasonable (Memorial Day, a holiday, inter- 
vening). She was advised by Mr. Lamson that she could resign effective 
June 21,1957 and could be placed on annual leave until that date. Affiant 
stated that she would resign provided the charges made against her by the 
Agency would be withdrawn. Mr. Lamson advised her that the! charges 
made against her by the Agency could not be withdrawn but they would 
remain in her personnel folder with a copy of her reply thereto. Affiant 
was informed that she would have no trouble in securing other Govern- 
ment employment and that she would receive assistance in obtaining such 





employment. Affiant was advised that her letter of resignation should 
contain her own reasons by resigning rather than the proposed personnel 
action. Affiant, believing that the assurances made by the Agency were 
bona fide, decided to resign since she was led to believe that her resig- 
nation statement would be used for future Government employment and 
the charges presented to her would not be broadcast by the Agency. 
Affiant then prepared a letter of resignation dated back to May 28th,. the 
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resignation to be effective June 21,1957, in which she stated that she 
was resigning because of nervous Strain and the need for rest before 
accepting other Federal employment. This letter of resignation was 
accepted by the Personnel Office of the Bureau of Indian Affairs. 

Several days later, the affiant received a copy of Form 50. This 
form contained a notation that the affiant’s resignation was accepted 
with charges pending against her. The form contained no reference to 
the reason for the resignation as set forth in affiant's letter of resig- 
nation. 

Affiant in a letter dated June 19,1957, to the Agency, withdrew 
her resignation because of the statement on the Form 50, Notification of 
Personnel Action, "Resignation accepted while removal charges were 
pending but before final decision was reached." In a letter dated June 30, 
1957, the Agency advised affiant that her resignation had already been 
accepted, and hence she could not withdraw it at that time. 

Affiant filed on June 26, 1957, an appeal with the Appeals Examining 
Office of the United States Civil Service Commission based on the pre- 
mise that the resignation had been withdrawn and was ineffective and 
hence this was an adverse proceeding. The Appeals Examining Office of 
the U.S. Civil Service Commission ruled that the appeal could not be 
accepted and on July 15 appeal was made to the Board of Appeals and 
Review, which on September 11 affirmed the action of the Appeals 
Examining Section. 

/s/ Adele Competello 


[JURAT dated May 20, 1958. ] 


[Filed August 2, 1958] 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 
Washington 25, D. C. May 13, 1957 
Miss Adele Competello 
Branch of Realty 
Bureau of Indian Affairs 
Washington, D. C. 





Dear Miss Competello: | 
This letter is an official notice of a proposal to separate you 
from the service, effective May 24, 1957. | 
The proposal to separate you is based on the pattern of your em- 





ployment history with this Bureau rather than on any single specific inci- 
dent which has occurred. We believe that this pattern, which is sum- 
marized below, shows that you have been dissatisfied in several different 
work situations in which you were placed in an effort to help you over- 
come your difficulties; that you have been uncooperative with your super- 
visors; that you have considered many of the tasks assigned you to be 
beneath your dignity; and that you have been unproductive in a¢complish- 





ing assigned work. We believe that you have been given every /reasonable 
opportunity to overcome these difficulties. We can no longer give you 
the benefit of the doubt that these difficulties may have been due solely 
to a personality clash between you and your supervisor, since the same 
trouble has now occurred under different Bureau supervisors. 

You were transferred from the Office of the Secretary to the 
position of Secretary (Steno. ), GS-318-5 on September 4, 1956, under the 
supervision of Mr. Hugh Alexander, Chief Safety Officer. Your difficulties 
in this assignment began to be apparent almost immediately. You were 
consistently tardy and when your supervisor called this deficiency to 
your attention you requested that your office hours be adjusted to your 
personal convenience. This request was necessarily denied. You ex- 
pressed your displeasure at having to type ditto masters, which was a 
necessary part of your assignment. You resented supervisory instructions 
from your supervisor, Mr. Alexander, and your relationships with him 
rapidly deteriorated until a satisfactory working relationship between 





you was impossible. According to your supervisor, you were unable to 
take dictation, were extremely slow and inaccurate as a typist, and were 
unable to produce anything like an acceptable volume of work, Mr. Allen, 
Mr. Alexander's supervisor, was brought into this situation and you ad- 
vised him that you did not like the work and would seek another assign- 
ment. Mr. Allen agreed to your detail to the Division of Property 
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Management in the Department, which was recruiting for a GS-5 steno- 


graphic position, and you were so detailed for one week. Your per- 
formance during this detail did not result in your selection for the posi- 
tion. 

Upon Mr. Allen's suggestion that your difficulties with Mr. 
Alexander may have been due to personality clash, and in view of your 
expressed dislike for the type of work you were doing, your case was 
referred to the Branch of Personnel. I talked with you and after your 
explanation of the difficulties you were experiencing in your position and 
the type of work you wanted to do I advised you that the Bureau did not 
have the type of position you were seeking but that I would attempt to 
find a different assignment for you to give you the opportunity to demon- 
strate your ability to perform satisfactory work and to maintain proper 
rapport with your supervisor. Although your work performance had been 
questionable, the Branch of Realty at my suggestion agreed to give you a 
two week trial performing - clerical work in the Records Unit of that 
Branch during which you could determine whether you were interested 
in learning such work. This trial period was extended for an additional 
week at your request. At the end of this three week trial period you ad- 
vised me that you like the assignment and on February 1,1957, you were 
transferred to the Branch of Realty. 

Shortly thereafter, Mr. Noyes, Chief, Branch of Realty, received 
reports that you were dissatisfied in your new assignment. He called you 
in and you confirmed your dissatisfaction with the kind of work you were 
performing. 

About March 28th, Mr. Noyes, Chief, Branch of Realty and I dis- 
cussed this matter further with you. You indicated that you did not like 


your assignment and were interested only in a secretarial position which 
would not involve substantial stenography or typing. You were advised 
that no such positions existed in this Bureau. You then stated that you 
definitely did not wish to continue working in the Records Section posi- 
tion, and that you would seek employment to your liking outside the 
Bureau. We advised you that this would be agreeable to us, but that it 





| 
| 
| 
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would be necessary to fill the Record Section position at an early date. 
It was understood that you would be granted annual leave as necessary 

| 
to seek other employment and that you would be detailed to clerical and 


! 
i 


stenographic work in the Branch of Realty for a reasonable period of 
time until you could locate suitable employment. You were temporarily 
detailed to a typing position in the Acquisition and Disposal Section 
which was vacant due to the absence of an employee of that Section, 
on April 18, 1957. | 

In response to my request for a report on your progress in your 
search for employment outside the Bureau, you included a statement in 
your memorandum of April 24,1957, that you enjoyed the work in the 
Acquisition and Disposal Section and would like to remain in that Section. 
Mr. Noyes discussed this matter with you and pointed out that the assign- 
ment to which you are detailed is a GS-4 position. You indicated that you 
definitely would not accept a reduction in grade to remain in the assign- 
ment. Mr. Noyes further advised you that your production in the GS-4 


assignment had been far below acceptable standards. 





From the standpoint of your work attitude you have consistently 
complained in all of your assignments of having to perform menial tasks. 





In the Records Section assignment you complained of the dust on the 
books. You have frequently been absent from your desk during working 
hours for unexplained unofficial purposes and have consistently taken 
more than the time allotted for lunch periods. You have been slow in 
your work and have resented supervisory inquiry as to your progress 
on assignments. In short, you have indicated your dislike for |all of the 
assignments in which you have been placed for one reason or another 
and have stated your opinion that it is up to the Bureau to place you ina 
position to your liking. As a result we have been unable to utilize your 





services productively, and there is no expectation that we would be able 
to do so in the future. i 

From the standpoint of your work performance, although you are 
employed as a Clerk (Stenography), you have yourself acknowledged your 
lack of skill in taking and transcribing dictation. You have also displayed 
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an inability to product an acceptable quantity of straight typing work. To 
illustrate this general charge the following recent specific incidents 


are cited: 
On Thursday, May 2,1957, you were assigned to type a 
ditto master extending to 2 3/4 letter size pages. You took an 


entire afternoon to type this material which an average typist 

should have completed in less than half the time, and when the 

copy was properly proofed by another employee two omissions 

in the copy were discovered. The next day it took you all 

morning to assemble and staple 150 sets of the reproduced 

copies. Acceptable time for assembly of this amount of 

material would be less than two hours. 

At mid-afternoon on Friday, May 3,1957, you began typing 
from a sample letter furnished you by another employee, nine 
substantially identical letters to the Area Directors. You con- 
tinued working .on these letters, which were each two pages in 
length, all day Monday, May 6, and did not complete the assign- 
ment until late in the afternoon on Tuesday, May 7. Other em- 
ployees of the Branch assigned to type similar sets of letters 
have required less than one day to complete their assignments. 

In view of the importance of the position in the Records Section 
which you were transferred to the Branch of Realty to fill, we must take 
action to obtain the services of a qualified employee at the earliest 
possible date. 

Inasmuch as you have been neither satisfied nor productive in your 
employment with this Bureau, we propose to proceed with your separa- 
tion for the reasons outlined above. 

You have the right to answer the above charges in writing and to 
furnish affidavits in support of your answer if you so desire. Any reply 
which you may make must be received not later than five calendar days 
following the date of your receipt of this letter. Any answer which you 
may make within the five days specified will be carefully considered be- 
fore a final decision is made on your proposed separation, and you will 
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be notified of the final decision. 
You will be continued in your present assignment within the 





Branch of Realty until your reply to these charges is received and a 
final decision reached on your separation. ! 
Sincerely yours, 


/s/ C. E. Lamson 
Chief, Branch of Personnel 


[Filed August 2, 1958] 





May 14, 1957| 


Mr. C. E. Lamson 
Chief, Branch of Personnel ! 
Bureau of Indian Affairs 
Washington, D. C. | 


Dear Mr. Lamson: | 

I cannot tell you how shocked and humiliated I was when Mr. Noyes 
handed me your letter proposing my separation. It was a severe blow 
such as I have not known in nearly 15 years of Federal service. Since 
you have gone into considerable detail in making these charges against 
me I will answer them point by point. 

1. The proposed separation on the pattern of my employment 
history I do not believe is anything of my doing. In fact, I do pot under- 
stand what is meant by the pattern of employment. 

2. Iactually have been dissatisfied with only one sttnation, not 
several as you state. That situation was in Mr. Alexander's office where 
I was required to do at least 75 per cent of ditto work which I had no idea 
about when I took the position. I suggested using the white plastic method 





which is used in some other offices of the Interior Department, but this 
was turned down. Before I accepted the position in Mr. Alexander's’ 
office he took me to lunch alone twice (once at Richs' and one the 
Madrillon). Both times he asked me to take the job and I said I was un- 
certain. He said, "I know what you want. You want different hours. I 
know you will be happy, after you are there, I'll see if I can get the hours 
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changed." I told him I was not up on my dictation and he said that 
"wouldn't matter just so long as you can Spell." 

3. Ihave never been uncooperative with my supervisors, not 
even Mr. Alexander. I have never refused to do anything and I do not 
believe such could be inferred from actions of mine. I should like a bill 
of particulars on such charges so that I may know what they are and have 
an opportunity to refute them by facts. 

4. Your charge that I have considered many of the tasks assigned 
to me to be beneath my dignity is pure assumption for which there is no 


proof. You say many of the tasks. What are these tasks and what do you 


have to support such a loosely drawn charge. Certainly, you cannot say 
that suggesting a different method of dittoing to Mr. Alexander is indic- 
ative : of being beneath my dignity. I may have mentioned the large 
amount of dust on the shelves and the big record books, which others 
mentioned also, but I never said or indicated the work was beneath my 
dignity. 

>. Your charge that I have been unproductive in accomplishing 
assigned work has never been brought to my attention since I have been 
in the Bureau. No standards have been outlined to me for either quantity 
or quality of work. 

6. You state that difficulties with Mr. Alexander began to be 
apparent almost immediately. You state I was consistently tardy and 
when he called this deficiency to my attention I requested my office hours 
be adjusted to my personal convenience. I may have been late two or 
three times at the beginning of the employment because I had shifted from 
a position having later hours. However, this was not called to my atten- 
tion and I never requested that the hours be changed. Please refer to 
paragraph 2, above. 

7. You state that I expressed displeasure of having to type ditto 
masters which was a necessary part of the job. This is only partly true. 
I had no idea when I took the job that it was going to consist of 75 per 
cent of ditto work. If I had known this I would not have taken the job. Any 
displeasure that I had therefore, was not due to typing dittos per se, but 
because there was such an unreasonably large amount of such work. 





15 
8. You state that I resented supervisory instruction from Mr. 

Alexander, and that my relationship with him rapidly deteriorated. I 
never resented supervisory instructions from Mr. Alexander, | or any 
other supervisor, but it is true that our relationship deteriorated. I do 
not consider this my fault because Mr. Alexander had given some of my 
duties to another employee, and this resulted in confusion in the office, 
to the point where it became difficult for me to do the kind of job I wanted 





to do, and it was at this time that I felt a change would be advisable for 
me. With respect to my being unable to take dictation, I refer you to 
paragraph 2, above. | 
9. I don't think your reference to the fact that I was detailed for 
one week to the Division of Property Management and was not selected 
for a position as not having any bearing in this case. Neither performance 


nor position was discussed with me in that office and I understood it was 





a detail to help out while one of the other employees was ill. | 

10. You state that Mr. Noyes received reports that I was dis- 
satisfied in my new assignment. You put this in a very bad light and do 
not give me the benefit of any doubt. There most surely is a difference 
between outright dissatisfaction and a desire to work on one's own field. 
That is all lever said, and that is all I ever confirmed with Mr. Noyes. 
Surely, this cannot be held against a person as something unrheritorious. 

11. You state that on March 28,1957, in a conference with you 
and Mr. Noyes, I indicated that I did not like my assignment and was in- 





terested only in a secretarial position. It seems to me you are putting 
this in a far more derogatory sounding light than it should be, I didn't 
say I did not like the assignment. All I said was that I would rather be in 





my own field. Is that wrong? Is it to be held against me? |, 
12. You are putting words in my mouth when you say that I de- 
finitely did not wish to continue working in the Records Section position 
and that I would seek employment to my liking elsewhere. They make me 
sound presumptuous and disrespectful. All I said was that I would rather 
be in my own field and that I would look for such a job. Iam sure I was 
perfectly sincere and humble about it. I took some annual leave for this 


purpose and made contacts, but I did not want to spend all my annual 
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leave for this purpose. During this period Mr. Cullen asked me re- 


peatedly if I had found anything and it was very depressing to me. Also, 


during this period, I was given little work to do, while others were very 
busy. Am I to understand that work was withheld so that my production 
record would appear low? 

13. In the second paragraph, on page 3 of your letter, you again 
state that I indicated that I definitely would not accept a reduction in 
grade. This again makes me sound presumptuous, but all I said was that 
I would like to retain my grade that I had taken years to reach. In this 
same paragraph you state that Mr. Noyes advised me that my production 
had been far below acceptable standards. I had performed all tasks given 
me and had got all letters and memos out on time. None of the men com- 
plained to me. I was given no standard of quantity and quality of work and, 
therefore, am at a complete loss as to how it was determined that my 
production was far below acceptable standards. The evidence does not 
sustain this conclusion. 

14. The third paragraph, on page 3, of your letter, is one of 
petty harassment against me. Ihave not consistently complained of per- 
forming menial tasks, and I do not believe I have acted any differently 
than the average government employee in this regard. Many employees 
complain about some of the tasks they do, but they do them. Sodol., I 
am surprised that you would mention the dust on the Record Books; I 
merely commented the same as others, "There's an awful lot of dust here." 
I deny that I have been frequently absent from desk during working hours. 
In necessary instances I would inform my supervisor or another employee 
so that my absence would be accounted for. I deny that I have consistently 
taken more than the allotted time for lunch any more than the other em- 
ployees. The only times, I believe, were on pay days when I went to the 
bank. I deny that I have been slow in my work and have resented super- 
visory inquiry as to my progress on assignments. In fact, I don't under- 
stand how the latter part of this statement applies. Ido not recall ever 
stating that it is up to the Bureau to place me in a position to my liking. 
The fact is that the record shows that I have made outside contacts for 
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positions and this does not bear out your statement. 


15. In the fourth paragraph, on page 3, of your letter, you state 





that I have acknowledged lack of skill in taking and transcribing dictation. 
I have been fair about this. I told Mr. Alexander that I was not up on my 
shorthand. But, I would not put myself in the category of inability to 
take and transcribe. In taking and transcribing in my assignment in the 
Acq. & Disp. Section, I have had no complaints. | 

You further state that I have displayed an inability to produce 
straight typing work and you cite two specific incidents as fdllows: 

(1) "On Thursday, May 2,1957, you were assigned to type a 
ditto master extending to 2-3/4 letter size pages. You took an entire 
afternoon to type this material which an average typist should have com- 
pleted in less than half the time, and when the copy was properly proofed 





by another employee two omissions in the copy were discovered." 

The fact is that I received the above request at 2:00 P, M., on that 
date and finished at approximately 3:30 P.M. I then had nothing to do (no 
work in my box) and I read "'Personnel Administration in Government, " 
which I had obtained from the Departmental Library. At that time Irene 
was out of the room and I had asked Norma and Mary if they|tiad anything 
I could help them with. When Irene returned I gave her the ditto and she 
in turn gave it to Della, and that time it was near the close of business. 





My time on the ditto was therefore, 1-1/2 hours, which is at least equal 
to the time you say an average typist would take. | 

With respect to the two omissions the following is the fact: 

One omission was the date, which I purposely left off and so stated 
to Irene because the memo said, "Please make ditto of Solicitor's memo 
of Sept. 13." It did not say please make copy, and since the date on the 
memo was stamped there was a question as to what date was wanted. 

The other omission was the signature, and here again I purposely 
left it off because the old memo had been signed with a stylus, and I 
thought this would be done again. Putting the date and signature on re- 
quired only a minute. There was no omission in the body of the memoran- 
dum. | 





18 

You further state that the next day I took all morning to assemble 
and staple 150 sets of the reproduced copies and that acceptable time 
for this amount of material would be less than two hours. The fact is 
that I was requested by Irene at about 8:15 A. M., to have 150 copies run 
off. I went to the mimeograph room and ran off the copies. I brought 
them back around 8:35 or 8:40. I went to coffee at about 8:45. I came 
back about 9:00 A. M., and proceeded to assemble and staple the copies. 
This task was completed at approximately 10:30 A.M. You said I took 
all morning which is four hours. The fact is, I took 1-1/2 hours, which 
is well within your stated acceptable time of less than two hours. 


(2) "At mid-afternoon on Friday, May 3, 1957, you began typing 


from a sample letter furnished you by another employee, nine substan- 
tially identical letters to the Area Directors. You continued working on 
these letters, which were each two pages in length, all day Monday, 
May 6, and did not complete the assignment until late in the afternoon on 
Tuesday, May 7. Other employees of the Branch assigned to type similar 
sets of letters have required less than one day to complete their assign- 
ments." 

The fact is that four of these letters were completed and handed 
in on Friday, at closing time, which I think shows a very good production 
rate. Iam unable to give a detailed account of my time on Monday and 
Tuesday. I remember doing over one of the letters because a hole had 
been cut through by the electric typewriter, and I also remember helping 
out by proof reading for others. There was no demand on Monday or 
Tuesday, that these copies be submitted immediately, and it was not 
understood that there was any particular rush for them. I am sure that 
on both days during the time that I actually worked on these copies, that 
they were produced in normal time, although they might have not been 
handed in upon completion. 

I respectfully request that, on the basis of the facts I have sub- 
mitted herein, the proposed separation be not carried out. 

Sincerely yours, 


/s/ Adele Competello 
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[Filed August 12, 1958] 
CROSS-MOTION FOR SUMMARY JUDGMENT 


Come now the defendants by their attorney, the United States 


Attorney for the District of Columbia, and move that judgment be en- 


tered in their favor for the reason that: 


1. The Administrative Record attached hereto and = a part 


hereof as Government Exhibits 1 through 6 substantially supp 





orts a 


finding that plaintiff voluntarily terminated her ns with the 


Federal Government by resigning. 


a. Plaintiff's resignation could not be withdrawn b 


unilateral action after its acceptance. 


b. Plaintiff's resignation was voluntary and was not 


voidable. 
2. A government employee who resigns is not entitled 
cation of an appeal before the Civil Service Commission. 


/s/ Oliver Gasch: 


to adjudi- 


United States Attorney 
/s/ Edward P. Troxell 


Principal Assistan 





< 


United States Attorney 
/s/ Robert J. Asman 





Asst. United States Attorney 


/s/ Sylvia A. Bacon 
Asst. United States Attorney 


Attorneys for De 
[Certificate of Service] | 


fendants 





[Filed August 12, 1958] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF CROSS-MOTION FOR SUMMARY JUDG-' 
MENT AND IN OPPOSITION TO MOTION FOR SUM- 
MARY JUDGMENT 


Facts | 
Plaintiff was a non-veteran within the classified Civil $ 


ervice. 


She was employed as a Clerk (Stenography) GS-5 in the Bureau of Indian 
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Affairs, Department of Interior. 

On May 13,1957, plaintiff was notified of charges against her. She 
responded to the charges and thereafter the Department of Interior noti- 
fied her of its decision to effect her separation from Government serv- 
ice on May 31,1957. 

After a conference with personnel officials, plaintiff submitted 
her resignation antedated May 28, 1957 to be effective June 21, 1957. 
This resignation was accepted and was journalized on Standard Form 50 
dated May 31,1957. She was formally notified of acceptance of her resig- 
nation on June 4, 1957. 

On June 18, 1957 plaintiff attempted to withdraw her resignation. 
The Department of Interior advised her that it could not be withdrawn. 

Plaintiff's appeal to the Civil Service Commission was denied. 
Denial was affirmed by the Board of Appeals and Review. 


Argument 


Plaintiff's Resignation 
Could Not Be Withdrawn 


Plaintiff held a public position. She tendered her resignation and 
it was duly accepted. Thereafter .she sought to withdraw it. (Govern- 
ment Exhibits 1 through 4). 

After acceptance a resignation may not be withdrawn without the 
consent of the accepting authority. Mimmack v. U.S,, 97 U.S. 426 (1876); 
Rockingham County v. Luten Bridge Co., 35 F. 2d 301, 306 (4th Cir. 
1929). Even where the resignation is prospective it may not be withdrawn 
after acceptance. Rider v. City of Batesville, 220 Ark. 31, 245 S. W. 2d 
822 (1952); Rogers v. Carleton, 188 Okla. 470,110 P.2d 908 (1941); 
Board of Education v. Rose, 285 Ky. 217, 147 S. W. 2d 83 (1940); Murray 
v. State, 115 Tenn. 303, 89 S. W.101 (1905); Saunders v. O'Bannon, 27 Ky. 
L. R. 1166, 87 S. W. 1105 (1905); State v. Augustine, Mo. __, 20S.W. 
651 (1892); other cases collected in 67 CJS Officers 8 55 f, and 46 CJ 
Officers $ 135 e. 

The Rider case, supra, closely parallels the one at bar. Therein 
the Chief of Police sought to withdraw his resignation after its accep- 
tance but before its effective date. The Court ruled that the resignation 








| 
| 
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was not subject to withdrawal without the consent of the accepting au- 

thority and noted: | 


",,..In most jurisdictions a resignation may be withdrawn 


before it is acted upon but not after it has been accepted, 
and a resignation effective in the future may not ordinarily 
be withdrawn after acceptance. Although there is authority 
to the contrary, the preferable rule is stated in 67 C. dis Sarg 
Officers, $ 55 f., as follows: ‘If an acceptance is regarded 
as essential in order to render a resignation effective, an 
unconditional resignation to take effect at a future date 
may not be withdrawn after it has been accepted.' ‘See 
also, 43 Am. Jur. , Public Officers, 8 170." (pp. 828, 824) 
Similarly in Saunders v. O'Bannon, 27 Ky. L. R. 1166, 87S. W. 
1105, 1106 (1905), the Court held that withdrawal of the resignation of a 
public school board trustee after acceptance and before the effective 
date was a nullity. The Court commented: 
",..In the case of Mimmack v. United States, 97 U.S. 426, 
24 L. Ed. 1067, the court, in substance, said that, when a 
resignation shall have been presented to the proper au- 
thority, and the same shall be accepted, whether formally 
or by the appointment of a successor, it is beyond recall ; 





it cannot be withdrawn. In Am. & Encyc.of Law, p. 424, 

it is said: ‘A contingent or a prospective resignation, how- 
ever, can be withdrawn at any time before it is accepted; 
and after it is accepted it seems that it may be withdrawn, 
with the consent of the authority accepting, where no rights 
have intervened.'" 





The case at bar must be distinguished from those cases in which 
a resignation is effective without acceptance. In some jurisdictions, as 
cited by plaintiff, withdrawal of a resignation is allowed any time prior 
to the effective date if acceptance is not necessary. The resignation of 
government employees, however, is not effective without acceptance by 
the proper authority. Edwards v. U.S., 103 U.S. 471 (1880). : 
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Plaintiff presents a question of first impression in this juris- 
diction. It is respectfully submitted that this court should follow the 
rule that a prospective resignation may not be withdrawn after accep- 


tance by the proper authorities. 


Plaintiff's Resignation Was Not Voidable 
The Civil Service Commission found that plaintiff's resignation 


was voluntary. The Appeals Examining Office considered the facts stated 
in plaintiff's letter and concluded (Government Exhibit 6, Tab A): 
",.. When Miss Competello. offered to resign, provided the 
Agency withdrew the charges against her, she was informed 
that the charges and her reply would remain in her per- 
sonnel file. In the face of this information she submitted 
her resignation giving as a reason ‘nervous strain’. There- 
fore, we can reach no conclusion but that your client's 
{plaintiff's ] resignation was voluntary." 
Specifically with respect to Standard Form 50, the Board of Appeals and 
Review noted (Government Exhibit 6, Tab B): 
",... This Form contained a notation that Miss Competello's 
resignation had been accepted while removal charges were 
pending which is in accordance with the reporting require- 
ments of Chapter R 1 of the Federal Personnel Manual." 
The Board concluded: 
"In arriving at this decision the Board determined that 
the evidence of record showed that Miss Competello sepa- 
rated herself from the service through voluntarily resign- 
ing her position, and that her resignation was not procured 


by misrepresentation or deceit." 


The existence of misrepresentation or deceit is a question of fact. @ 
Smith et al. v. Hodges, Assignee, 92 U.S. 183, 184 (1875); Humes v. ¢ 


Scruggs, 94 U.S. 22, 28 (1876). This basic proposition was recently re- 


stated in this jurisdiction. Stein v. Treger, 86 U.S. App. DC 400, 182 F. 
2d 696 (1950). 
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"We are of the opinion that the trial court properly 

submitted to the jury the question whether the represen- 
tation that whisky was available was made to Treger by 

appellants; whether, if made it was false and fraudulent; 

and whether Treger acted upon it." | 

In an administrative proceeding questions of fact are within the 





sole competence of the administrative agency. It is a long established 
principle of law that the courts will not review findings of fact made by 
proper administrative bodies. Keim v. U.S., 177 U.S. 270; Saggau v. 
Young, 100 U.S. App. D.C. 3, 240 F.2d 865 (1956); Levy v. Woods, 84 
U.S. App. D. C. 138,171 F. 2d 145; Levine v. Farley, 70 App. D. C. 381, 
107 F.2d 186. i 
Plaintiff Is Not Entitled To Appeal i 
Procedures 





There is no statute or regulation which provides for appeal to the 
Civil Service Commission by persons resigning from Government serv- 
ice. Appeal procedures are available only when there is procedural error 
in a separation on charges or when the separation is for political reasons, 
5 CFR 9.106. | 


Plaintiff was not separated on charges. She voluntarily resigned. 


The pending charges could not be considered administratively after her 
resignation. Plaintiff chose to terminate her employment rather than to 


1 


appeal on the charges. 





Because plaintiff did not complete administrative procedures with 
respect to the charges, this court cannot now review the charges for 
their sufficiency. No issue with respect to the charges is properly be- 
fore this court. | 


Conclusion : 
For these reasons it is respectfully submitted that defendants are 
entitled to judgment as a matter of law. | 
/s/ Oliver Gasch’ 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant 
United States Attorney 
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/s/ Robert J. Asman 
Asst. United States Attorney 


/s/ Sylvia A. Bacon 
Asst. United States Attorney 


[Certificate of Service] 


_GOVERNMENT'S EXHIBIT NO. 1 
[Filed August 12, 1958] 


May 28 1957 


Mr. C. E. Lamson 

Chief, Branch of Personnel 
Bureau of Indian Affairs 
Washington 25, D. C. 


Dear Mr. Lamson: 
I hereby respectfully submit my resignation as Clerk-Stenographer, 
grade 5, in the Bureau of Indian Affairs, to be effective June 21, 1957. 
I would also like to take annual leave beginning May 31, through 
the effective date of my resignation. 
My reason for resigning is that I have been extremely nervous 
during the past several months and I need a period of rest before I seek 
a position in an other environment. 
Sincerely yours, 
/s/ Adele Competello 





25 


pelle hue: 12, 100b  ERNMENT'S EXHIBIT NO. 2 


UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 


NOTIFICATION OF PERSONNEL ACTION 


1. Name: Miss Adele Competello 2. Date of Birth: 4. Date: 
9/5/07 /31/57 


5. Nature of Action: Resignation* 6. Effective Date: 6/21/57 


From To | 
Clerk (Stenography) No. R11.33 8. Position Title 


GS-301-5, $4210 PA 9. Service, Series, 
Grade, Salary 


Washington Office 10. Organizational 
Branch of Realty Designations 


Washington, D. C. 11. Headquarters 





13. Veteran's Preference: None 


16. Appropriation: Resources 17. Subject toC.S. 19. Legal residence: 


Retirement Act State:| N. Y. 
Yes | 
20. REMARKS: This action is subject to all applicable laws, rules, 
and regulations and may be subject: to investigation and approval by 
the United States Civil Service Commission. The action may be cor- 
rected or canceled if not in accordance with all requirements. 

* FROM CAREER APPOINTMENT | 
Resignation accepted while removal charges were pending but before 
final decision was reached, 





/s/ C. E. Lamson 
Chief, Personnel Officer 
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GOVERNMENT'S EXHIBIT NO. 3 


[Filed Aug. 12, 1958] UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 
WASHINGTON 25, D. C. 


June 4, 1957 


Miss Adele Competello 
1930 K Street, N. W. 
Washington, D. C. 


Dear Miss Competello: 

Enclosed is Notification of Personnel Action reporting your 
resignation from the position of Clerk (Stenography), GS-5, $4210 per 
annum, effective June 21, 1957. 

In accordance with the request contained in your letter of May 28 
you will be carried on annual leave for the period from May 31 to June 21. 

We hope you will be successful in locating other suitable employ- 
ment. 

Sincerely yours, 


/s/ C. E. Lamson 
Chief, Branch of Personnel 


Enclosure 
KTeague:vm 6/3/58 


GOVERNMENT'S EXHIBIT NO. 4 
[Filed Aug. 12, 1958] 


June 18, 1957 


Mr. C. E. Lamson 

Chief, Branch of Personnel 
Department of the Interior 
Bureau of Indian Affairs 
Washington 25, D. C. 


Dear Mr. Lamson: 

I cannot tell you how shocked I was when I read on Notification of 
Personnel Action, Form 50, that my resignation was accepted while 
removal charges were pending but before final decision was reached. 

I do not say that you have no right to make such a statement, but the 
fact is that had I been informed that such a statement would be placed 
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on the notification I would not have submitted my resignation. | I feel 





that a statement of this kind is more injurous to me and to my career 
in the Federal Government than if I had been separated for the reasons 
given in your charges. It implies that I am afraid to face the charges 
and that I must therefore be guilty. Nothing is farther from the truth. 
It makes it extremely, difficult, if not impossible, for me to continue 


my career. 


Under the circumstances therefore, I hereby withdraw my 


resignation. Should you proceed to separate me on the charges I will 
appeal this case in accordance with the rights accorded me to do so. 
Sincerely yours, | 
/s/ Adele Competello 





[Filed Aug. 12, 1958] 
GOVERNMENT'S EXHIBIT NO. 5 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS | 
WASHINGTON 25, D. C. ! 


June 20, 1957 


Miss Adele Competello 
1930 K Street N. W., Apt. 45 
Washington 6, D. C. 


Dear Miss Competello: 
This will acknowledge your registered letter of June 18, 1957, 
requesting withdrawal of your resignation. | 





Your written resignation has been accepted and officially pro- 
cessed to become effective on June 21,1957, the date which you speci- 
fied. It is not possible to withdraw it at this time. 

You were specifically informed as to the conditions under which 
your resignation could be accepted before you submitted your resig- 
nation. These conditions were repeatedly emphasized to you at a meet- 
ing with Mr. Lamson at which Messrs. Innis and Carruth were also 
present. You were told that the letter of charges dated May 13, 1957, 
was a matter of official record and that it could not be withdrawn. It 
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was explained to you that the record must, therefore, show that your 
resignation was accepted after charges to remove you had been pre- 
ferred but before final decision on your reply to the charges had been 
made. Following this advice you elected to submit your resignation 
which has now beén finally processed. 

Sincerely yours, 

/s/ O. P. Davis 


Acting Chief, 
Branch of Personnel 


CDInnis:ak 6/20/57 
CC: Competello OPF 


[Filed Aug. 12, 1958] 
GOVERNMENT'S EXHIBIT NO. 6 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 


I, William C. Hull, Executive Assistant to the Commissioners, 
United States Civil Service Commission, certify that the documents 
attached hereto relate to the appeal of Adele Competello, filed with 
the Commission under Part 9 of the Commission's Regulation, and 
are true copies of official documents, under my custody and control. 

/s/ William C. Hull 


April 22, 1958 
Washington, D. C, 


LAW OFFICES 
DAVID M. KLINEDINST 
Dupont Circle Building 
Washington 6, D. C. 4 


June 26, 1957 -“ 





Appeals Examining Office 
U.S. Civil Service Commission 


Washington 25, D. C. Re: Adele Competello vs. he 
Bureau of Indian Affairs _ 

Gentlemen: Department of Interior - 
The undersigned was employed as a clerk (stenography) GS-5, r 


$4, 210 per annum, in the Washington Office, Branch of Realty, Bureau 





a 
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of Indian Affairs, Department of Interior. Without warning she received 
a four page typewritten statement of charges of inefficiency under date 
of May 13,1957, signed by C.E. Lamson, Personnel Officer, which 
she was required to answer in 5 days. The statement contained vague 
and general charges which did not meet the requirements of 5 CFR 
9, 102(1). | 
The undersigned on May 15th requested Mr. Lamson for more 





time to answer the charges but this was refused. The undergigned then 
answered the charges in the best manner that she could on May 16th. 

On May 29th, the undersigned was requested to see Mr. Lamson 
at 1:00 P.M. She was handed by him a rebuttal statement to her answer 
including separation notice dated May 29th effective May 31st. 

On May 31st, the undersigned advised Mr. Lamson that she 
wished a 30-day extension of the effective date of termination of her job 
as she felt that one day's notice was unreasonable (Memorial Day, a 
holiday, intervening). She was advised by Mr. Lamson that she could 





resign and go on annual leave until June 21st, the effective date of her 
resignation. The undersigned stated that she would resign provided the 





charges made against her by the agency would be withdrawn. ‘Mr. 
Lamson advised her that the charges could not be withdrawn but would 
remain in her personnel folder with her reply thereto. Mr. Lamson 
advised the undersigned that she would have no trouble in securing 
another government job and that he would be willing to assist her to do 
so. The undersigned was advised to indicate the reason for her resig- 
nation in her letter and she stated therein that she was resigning be- 
cause of nervous strain. The resignation as stated was accepted by the 
agency for the obvious reason that the agency wished to block an appeal 
to the Commission by the undersigned. No discussion was had about 
the Form 50 but the undersigned understood from the general conver- 
sation and surrounding circumstances that the preferring of charges 
against her by the agency would not be broadcast by the agency. 
Several days later, the undersigned received a copy of the Form 
90. This form contained a notation that the undersigned's resignation 


i 
| 
1 
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was accepted with charges pending against her. The form contained 
no reference to the reason for resignation that the undersigned gave in 
her letter of resignation. 

The undersigned in a letter dated June 19th to the agency with- 
drew her resignation because of the statement on the Form 50 regarding 
the charges. In a letter of June 20th, the agency advised the under- 
signed that her resignation had already been accepted and hence she 
could not withdraw it at that late date. 

The undersigned contends that this is an adverse proceeding 
since her resignation was given under misleading circumstances and 
that the agency was responsible for the misrepresentation in permitting 
the undersigned to submit a resignation based on alleged nervous strain 
which the undersigned believed would be the basis for her resignation 
so far as future employment was concerned. Had the undersigned under- 
stood the complete facts and circumstances and had not been misled by 
the agency, she would not have resigned. 

The undersigned requests retroactive restoration to her former 
position as Clerk (Stenography) GS-5, at $4210 per annum in the 
Washington Office, Branch of Realty, Bureau of Indian Affairs, U. S. 
Department of Interior. 


Sincerely yours, 


/s/ Adele Competello 


/s/ David M. Klinedinst 
Attorney 


July 8, 1957 


Mr. David M. Klinedinst 
Attorney at Law 

Dupont Circle Building 
Washington 6, D. C. 


Dear Mr. Klinedinst: 

The Laws and Regulations administered by the Civil Service Com- 
mission do not provide for the acceptance and adjudication of appeals 
from Federal employees who voluntarily resign from positions in the 
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Federal service; therefore, we cannot accept the appeal you filed on 
June 26,1957, in behalf of Miss Adele Competello. | 

According to your letter, charges were tendered to Miss Compe- 
tello by the Bureau of Indian Affairs, Department of the Interior, on 
May 13,1957. When Miss Competello offered to resign, provided the 
agency withdraw the charges against her, she was informed that the 
charges and her reply would remain in her personnel file. In the face 
of this information she submitted her resignation giving as a reason 
"nervous strain". Therefore, we can reach no conclusion but that your 
client's resignation was voluntary. | 

No further appeal from this decision will be entertained from 
either Miss Competello or the Department of the Interior unléss it is 
submitted to the Chairman, Board of Appeals and Review, U. S. Civil 
Service Commission, Washington 25, D.C., within seven (7) days after 
receipt of this decision. Notification of a further appeal should be given 
to this office so the case file can be transmitted promptly to the Board. 

Sincerely yours, | 


/s/ EB. A. Dunton, Chief 
Appeals Examining Office 


cc: Miss Competello 


[Received July 15, 1957] 


LAW OFFICES 
DAVID M. KLINEDINST 
Dupont Circle Building 
Washington 6, D. C. 


July 15, 1957 


Board of Appeals and Review 

U. S. Civil Service Commission 
9th and F Streets, N. W. 
Washington 25, D. C. 


Re: Adele Competello 

Gentlemen: | 
This will advise that the undersigned as attorney for Adele 

Competello wishes to give notice of the appeal of the decision of E. A. 

Dunton, Chief, Appeals Examining Office, dated July 8, 1957, which 
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was received by the undersigned on July 10, 1957. 


The undersigned respectfully requests an extension of ten days 
time to July 26, 1957 to submit a brief with respect to Miss Competello's 
appeal to the Board. 

Very truly yours, 
/s/ David M. Klinedinst 


ok ps (26/$7 Attorney for Adele 
Competello 


pile 


[Received July 25, 1957] 
BEFORE THE CIVIL SERVICE COMMISSION 
BOARD OF APPEALS AND REVIEW 
In re 
ADELE COMPETELLO 


Appeal of Adele Competello from Findings and Recommendations 
of the Chief, Appeals Examining Office 


This is an appeal by Adele Competello, hereinafter designated as 
the employee, from the findings and recommendations of the Chief, 
Appeals Examining Office, that the employee's appeal filed on June 26, 
1957, should not be accepted because of an alleged voluntary resignation 
by the employee from her position with the Bureau of Indian Affairs, 
Department of the Interior. 


Statement of Facts 
The employee having approximately 15 years of Federal service, 


was employed as a clerk (stenography) GS-5, $4210.00 per annum in the ‘ 
Washington Office, Branch of Realty, Bureau of Indian Affairs, Depart- ges 
ment of the Interior. The employee had competitive status in this ‘ 
position. ™ 


Without prior warning, the employee received on May 13,1957 a 
four page typewritten statement of charges of alleged inefficiency, signed 


by C. E. Lamson, Personnel Officer, which the employee was required 
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to answer within 5 days. The summary of charges contained vague and 


i 
| 
| 
i 
| 
| 


general statements which did not meet the requirements of 5 CFR 9. 102(1). 

The employee on May 15th requested Mr. Lamson for additional 
time to answer the charges but this was refused. The employee then 
answered in writing on May 16, 1957 in the best manner that she could, 
On May 29th, 1957, the employee was requested to confer with Mr. 
Lamson at 1:00 P.M. The employee was handed a rebuttal statement to 
her answer including a notice of separation, dated May 29th, effective 
May 31st, 1957. ! 

On May 31st, the employee informed Mr. Lamson that she wished 
a 30 day extension of the effective date of termination of her job as she 
felt that one day's notice was unreasonable (Memorial Day, a holiday, 
intervening). The employee was advised by Mr. Lamson that she could 
resign effective June 21,1957 and could be placed on annual leave until 
that date. The employee stated that she would resign provided the charges 
made against her by the agency would be withdrawn. Mr. Lamson advised 
the employee that the charges could not be withdrawn but they would re- 
main in her personnel folder with the employee's reply thereto. The em- 
ployee was informed that she would have no trouble in securing other 
Government employment and that the employee would receive assistance 
in obtaining such employment. The employee was advised that her letter 
of resignation should indicate her own reasons for her resignation. The 
employee believing that the assurances made by the Agency were bona 
fide, decided to resign since she was led to believe that her resignation 
statement would be used for future government employment and the exis- 
tence of the charges would not be broadcast by the Agency. The employee 
then prepared a letter of resignation dated back to May 28th, ‘the resig- 
nation to be effective June 21,1957, in which she stated that she was re- 
signing because of nervous strain and the need for rest before acéepting 
other Federal employment. This letter of resignation was accepted by 
the Personnel Office of the Bureau of Indian Affairs. : 

Several days later, the employee received a copy of Form 50. 
This form contained a notation that the employee's resignation was 





' 
! 
| 
| 
\ 
| 
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accepted with charges pending against her. The form contained no refer- 
ence to the reason for the resignation as set forth in the employee's 
letter of resignation. 

The employee in a letter dated June 19th, 1957, to the Agency, 
withdrew her resignation because of the statement on the Form 50 re- 
garding the charges preferred by the Agency against her. In a letter of 
June 20th, 1957, to the employee, the Agency advised that the employee's 
resignation had already been accepted and hence she could not withdraw 
it at that time. 

The employee filed on June 26,1957, an appeal with the Appeals 
Examining Office based on the premise that the resignation was ineffec- 
tive and hence this was an adverse proceeding. A letter dated July 8th, 
1957, to the employee’s counsel under the signature of E. A. Dunton, Chief, 
Appeals Examining Office, which was received on July 10th by counsel 
for the employee, advised that the Appeals Examining Office had found 
that the employee had resigned voluntarily and hence the appeal could not 
be accepted by that office. A notice of appeal to the Board of Appeals and 
Review was filed by counsel for the employee on July 15th and a request 
was made for permission to file this brief on or before July 26th which 
was granted. 

Argument 

We believe that the Appeals Examining Office erred in finding that 
the employee had voluntarily resigned from her position in the Bureau of 
Indian Affairs. Our position is based on the following premises, to wit: 

1) The employee withdrew her resignation before the effective 
date thereof and hence her resignation never became effective. 

The courts have held by the great weight of authority that a pros- 
pective resignation may be withdrawn before the time prescribed for it 
to take effect. Poland v. Glover, 111 F.Supp. 675 (W. D. N. Y. 1953); 


State ex rel Ryan v. Murphy, 30 Nev. 409, 97 P. 391,720, 18LRA (N.S. ) 
1210; State ex rel Nourse v. Clarke, 3 Nev. 566,574; State ex rel Williams 


v. Beck, 24 Nev.92, 49 P.1035; In re Advisory Opinion to Governor, 117 
Fla. 773, 158 So. 441; State ex rel Almon v. Fowler, 160 Ala. 186, 48 So. 





35 
985; State ex rel. v. Huff, 172 Ind.1, 87N.E.141, 46 C.J.979; 67C.J.S. 
Officers § 55, pages 226-227. | 
The employee submitted a resignation effective June 21, 1957 and 
on June 19,1957, transmitted by registered mail a letter to c! E. Lamson, 
Personnel Officer, withdrawing her resignation. Under these circum- 
stances, the resignation never became effective, since it was’ withdrawn 


prior to its effective date. 





2) A resignation of a civil servant procured by misrepresentation 
or deceit is voidable and may be repudiated, especially when the mis- 
representation or deceit is committed by the authority having the duty of 
accepting or rejecting the resignation. See 43 Am. Jur. Publi¢ Officers 
§ 171. ! 

It is submitted that the resignation of the employee was obtained 
through misrepresentation and deceit on the part of the Agency in leading 
the employee to believe that for future personnel actions in the Federal 
service, the existence of the charges would not be broadcast and the 
resignation as submitted by the employee would be honored. 

It is quite evident that the purpose of the misrepresentation on 
the part of the Agency was to prevent the review of the charges by the 
Civil Service Commission. Thus, it is concluded that the resignation 
was obtained through misrepresentation and deceit as part of a design to 
deprive the employee of her review rights and hence her naniguation is 
voidable at her option. 

Accordingly, we submit that the conclusion of the Chief, Appeals 





Examining Office, to the effect that the employee had voluntarily resigned 
from her position in the Bureau of Indian Affairs, should be set aside and 
that the appeal of the employee should be accepted on the premise that 
the resignation was not effective and hence this appeal should be con- 
sidered a review of an adverse proceeding. | 
Respectfully submitted, 


/s/ David M. Klinedinst 
Attorney for Adele Competello 
* * * * * * * 
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[Received August 8, 1957] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 

WASHINGTON 25, D. C. 


August 7, 1957 


Mr. John E. Blann, Chairman 

Board of Appeals and Review 
| United States Civil Service Commission 
| Washington 25, D. C. 


Dear Mr. Biann: 

Reference is made to your letter of July 29,1957, which trans- 
mitted for our review and comment the brief in the separation appeal 
of Miss Adele Competello, submitted by her attorney. 

There are a number of statements in the brief to which we must 
take exception. The brief states that Miss Competello received the 
initial letter of charges proposing her separation without prior warning. 
The fact is that her unsatisfactory attitude and performance had been 
repeatedly discussed with her in an effort to help her to a satisfactory 
job adjustment. These efforts to help her are reviewed in the letter of 
charges. While Miss Competello was initially refused an extension of 
time in which to answer the letter of charges, she was advised by tele- 
phone the following day that a reasonable extension would be granted. 
Her answer was, however, filed within the time limit originally specified. 

The circumstances surrounding Miss Competello’s resignation 
are not accurately reported in the appeal brief. Miss Competello was 
given a letter of final decision to separate her effective May 31, 1957 on 
May 29,1957. However, she had been notified of the proposal to effect 
such action on May 13,1957. On May 31,1957, Miss Competello came 
to the Personnel Office and, in the presence of Mr. Lamson, Personnel 
Officer; Mr. Carruth, Branch of Realty; and Mr. Innis, Personnel Staff 
Officer, requested a withdrawal of the charges in order that her record a 





would be clear in seeking other employment. She was advised that this » 


was impossible. ri 
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Miss Competello then asked if there was any action she could take 
which would prevent her removal for cause. She was advised that the 
charges together with her answer to them were irrevocably in her record 
and could not be withdrawn. She was also advised that her separation 
from the staff of this Bureau was considered necessary in the best in- 
terests of the service. She was told that the Bureau would consider 
acceptance of her voluntary resignation in lieu of her removal on the 
charges if she felt that such action would be to her advantage. This 
course of action was suggested in answer to her question and |was not 
represented as being to her material advantage. It was carefully ex- 





plained to her that acceptance of her resignation would not remove the 
initial charges from her record, and that these charges, together with 
her answer, would remain in her official personnel folder. She was 
carefully advised that the only effect of her resignation would be to elimi- 
nate the need for officially recording a final decision by this baness to 
remove her as proposed. Her appeal rights were explained to her and 
she was advised that they would be lost to her if she voluntarily resigned. 
Miss Competello indicated that she would think over her alternatives in 
this regard and left the conference. i 

Several hours later, Miss Competello returned to the Personnel 
Office and presented her written resignation to be effective on June 21, 
1957, and a request for annual leave through that date. This resignation, 
which provided for Miss Competello to be retained on the Bureau's rolis 
an additional three weeks which she planned to utilize in seeking other 
employment, was accepted by the Bureau with considerable reluctance, 
simply to avoid being unnecessarily harsh in the matter of terminating 
Miss Competello's employment. The letter notifying Miss Competello of 
the decision to effect her removal for cause on May 31, 1957, was accor- 
dingly cancelled. Her resignation was officially processed on the follow- 
ing Monday, and insofar as the Bureau was concerned became an ac- 
complished fact. | 

With regard to the type of employment reference the Bureau 
would give Miss Competello, I advised her that I would personally handle 


| 
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any official inquiries received; that I would state her difficulties appeared 
to be in her relationships with her supervisors and associates rather 
than in her basic ability to perform satisfactory work; and that we feel 
| she is capable of performing satisfactorily. I advised her that it would, 
however, be a matter of record that her removal on charges was pro- 
posed by this Bureau. Miss Competello's resignation was submitted as 
a result of her own decision and was accepted only after the Bureau offi- 
cials concerned were sure that she was fully informed as to the effect 
of her voluntary action. on her status under the law and regulations. 
Acceptance of her resignation resulted in her being retained on the rolls 
of this Bureau for three full weeks longer than would have been the 
case had the Bureau not withdrawn its decision to effect her removal for 
cause. 
Sincerely yours, 


/s/ C. E. Lamson 
Chief, Branch of Personnel 


September 11, 1957 


David M. Klinedinst, Esq. 
901 Dupont Circle Building 
Washington 6, D. C. 


Dear Mr. Klinedinst: 

This refers to your appeal in behalf of Miss Adele Competello 
from the decision of the Commission's Appeals Examining Office not to 
accept an appeal from her relative to her separation from the position 
of Clerk (Stenography), GS-5, in the Bureau of Indian Affairs, Depart- 
ment of the Interior, because she voluntarily resigned from her position. 
The previous decision in Miss Competello's case has been carefully re- 
viewed by this Board. 

It is noted that the agency proceeded against Miss Competello 
under Civil Service Regulation 9.102(a)(1), proposing her removal on 
charges of inefficiency. Miss Competello replied to the charges, and 
under date of May 29,1957 the agency notified her of the decision to effect 





her separation on May 31,1957. However, on the same date Miss 
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Competello requested an extension of the removal date, and was advised 
by the Department that she could resign effective June 21, 1957 and be 
carried on annual leave during the interim period. Miss Competello 
stated that she would resign if the charges were withdrawn, but she was 
advised that the charges could not be withdrawn and would remain in her 
personnel folder. Thereafter, she submitted a letter of resignation to the 
agency, resigning effective June 21,1957. The agency accepted Miss 





Competello's resignation, and prepared a Standard Form 50, Notification 
of Personnel Action, dated May 31,1957, journalizing her resignation, 
effective June 21,1957. This form contained a notation that Miss Compe- 
tello's resignation had been accepted while removal charges were pending, 
which is in accordance with the reporting requirements in Chapter R1 of 
the Federal Personnel Manual. By letter of June 18, 1957 Miss Competello 
attempted to withdraw her resignation in view of the statement on the 
Standard Form 50 as to the circumstances under which it was accepted. 
However, under date of June 20,1957, the agency advised Miss Compe- 
tello that her resignation had been accepted to become effective on June 
21,1957, and hence she could not withdraw it. | 

As a nonveteran employee in the competitive Federal service, 
Miss Competello was entitled to the procedural safeguards of Civil 
Service Regulation 9.102(a)(1) with respect to any agency-initiated action 
of removal from the service. As you know, an employee so removed 
may request the Civil Service Commission to review the action under the 
provisions of Civil Service Regulation 9.106. However, there is no pro- 
vision for an appeal to the Civil Service Commission under Part 9 of the 
Commission's regulations in cases where an employee resigns from the | 
service in lieu of being removed on charges. Accordingly, the decision 
of the Appeals Examining Office not to accept an appeal from Miss 
Competello is hereby affirmed. | 

In arriving at this decision the Board determined that the evidence 
of record showed that Miss Competello separated herself from the serv- 





ice through voluntarily resigning from her position, and that her resig- 
nation was not procured by misrepresentation or deceit. | 


| 
| 
| 
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For the Commissioners: 


Sincerely yours, 


/s/ John E. Blann 
Chairman, Board of 
Appeals and Review 


Director of Personnel 
Bureau of Indian Affairs 
Department of the Interior 
Washington 25, D. C. 


Appeals Examining Office 


Miss Adele Competello 

c/o David M. Klinedinst, Esq. 
501 Dupont Circle Building 
Washington 6, D. C. 
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(i) 


QUESTIONS PRESENTED 


1. Whether the lower court was justified in directing a verdict for the 

appellees considering the facts elicited by the appellants, together with 
all reasonable inferences to be deduced therefrom, considered in a 
light most favorable to the appellants. 


2. Whether the issues of negligence and contributory negligence were 
questions for the jury in an action against Bus Terminal and a Common 
Carrier of passengers for personal injuries sustained by one appellant 
as a result of a fall from a bus ramp in the terminal into an unoccupied 
bus well and on which there was no guard rail or any other form of 
protection, and where there was no sign or any other warning of the 
dangerous condition, nor where no agent, servant or employee of 


appellees was present to warn or guide appellants at a time when the 


bus ramp or platform was overcrowded far beyond its normal capacity 
and was insufficient to accommodate the large crowd of persons who 
were present on said ramp at the time appellant Ann Powell fell. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Title 28, Section 
1291 of the United States Code, to review the action of the United States 
District Court for the District of Columbia in this proceeding. The Court 
below granted an oral motion made by appellees to direct a verdict. 
This appeal is from the granting of the motion for a directed verdict. 








2 
STATEMENT OF THE CASE 


The appellants herein are Ann Powell and her daughter Mabel P. 
Lanyon, who are residents of Scranton, Pennsylvania. The appellees 
are the Trailways Terminal of Washington, Inc. and Safeway Trails, 
Inc., a common carrier of passengers in interstate commerce. On or 
about August 13, 1955, appellants purchased from the Capitol Bus Com- 
pany, Inc., at Scranton, Pennsylvania, two round trip tickets to Virginia 
Beach, Virginia, with the understanding that they would not be obliged 
to change buses’ during the course of the trip. When the bus arrived at 
Baltimore, Maryland, appellants were obliged to change from the 
original bus to one operated by the appellee Safeway Trails, Inc., and 
their tickets were accepted by the driver of the Safeway Trails, Inc., 
bus for that portion of the trip between Baltimore, Maryland, and 
Washington, D. C. Upon arrival in Washington, the bus pulled into the 
terminal of the appellee Trailways Terminal of Washington, Inc., and it 
was announced that this was the termination of the run of that particular 
bus (J.A. 33). Appellants and other passengers were obliged to alight 
from the bus on a ramp approximately eight foot - six inches in length 
(j..A, 70) and which descended from an altitude of about 8 inches at the 
front of the bus gradually to the level of the driveway. At the time ap- 
pellants alighted from the bus, the said ramp was overcrowded with 
passengers beyond its normal capacity, most of whom were seeking 
their baggage. | At the side of the ramp was another bus well which was 
unoccupied at the time and created a drop off from the ramp on which 
appellants were standing of some eight inches. (J.A. 72) Appellants 
had never been in this terminal prior to the happening of the accident 
and were unfamiliar with its construction. At the time no agent, 
servant or employee of either of the appellees were present to control 
the crowd or warn or advise appellants of the drop-off that existed, nor’ 
had they any knowledge or warning of.imminent dangerous condition 
(J.A. 4). After alighting from the bus and while the ramp was over- 
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crowded with passengers far beyond its capacity, appellant Ann Powell 
proceeded to follow her daughter on the ramp towards the terminal 
proper. There was no railing or safe-guard provided for the protection 
of appellants, and no agent, servant or employee of either of the appel- 


lees remained on the ramp or platform to control and direct the move- 
ment of the crowd of passengers. Ann Powell, being unfamiliar with 
the drop-off, fell into the adjoining bus well, causing her to become 
hopelessly crippled for life as result of injuries to her right hip, right 
arm, right shoulder, impacted humerus, right leg and extreme shock 
and which have all required several operations and she is presently 
confined to a wheel chair. (J.A. 14) 


As result of her mother's injuries, appellant Mabel P. Lanyon 
incurred expenses in excess of Five Thousand Dollars (J.A. 4-5) and 
claimed for her own time nursing services and care of her mother in 
the sum of Six Thousand Seven Hundred and Sixty Dollars (J.A. 5): 


At the conclusion of testimony of appellant's witnesses, which in- 
cluded three physicians who attended appellant Ann Powell, the driver 
of the Safeway Trails, Inc., bus and that of both appellants, counsel 
for appellees moved for a directed verdict. The Court reserved 4 
decision until appellees' witnesses testified. At the conclusion counsel 
again renewed the motion for a directed verdict and, after substantial 
argument, the Court directed a verdict in favor of appellees, apparently 
on the grounds that the evidence indicated that the appellant Ann Powell 
was contributorily negligent as a matter of law, and further that no 
lack of care or precaution was shown on the part of appellees in the 
construction or maintenance of the terminal at the time of the accident 
(J.A. 17), and in substance no negligence has been shown attributable 
to appellees. 
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STATEMENT OF POINTS 


The points upon which appellants intend to rely on this appeal are 
as follows: 


1. The Court erred in concluding at the close of the case, that 
there was no issue of fact for the jury to decide; that the fashion in 
which the accident occurred had not been shown and Ann Powell was 
unable to describe it, and in doing so the Court inferred that Ann Powell 
did not use reasonable care for her own safety and which appellants 
feel that the Court indicated that Ann Powell was guilty of contributory 
negligence. 


2. The Court erred in concluding that appellees were free from 
negligence in the maintenance of the terminal at the time of the acci- 
dent. 


3. The Court erred in directing a verdict for appellees at the 
close of the case on the issue of liability in that there was a definite 
question of fact in issue which should have been passed on by the jury. 


4. The granting of the Motion for a directed verdict was contrary 
to the evidence and the law. 


SUMMARY OF ARGUMENT 


The testimony of the appellants Ann Powell and Mabel P. Lanyon, 
and of William Sturgeon, raised factual questions as to whether appel- 
lees were negligent, and whether the appellant, Ann Powell, was con- 
tributorily negligent in that reasonable men might honestly differ as to 
whether, under the circumstances presented in this case, the appellants 


and appellees exercised proper care. 


The facts presented in this case were subject to conclusions and 
inferences which, if determined favorably for the appellants by the jury 
under proper instructions by the Court, could quite reasonably have 
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resulted in a finding for appellants, and, conversely, the facts andjin- 
ferences presented were not such as to warrant a conclusion that appel- 
lees were not negligent and that the appellant, Ann Powell, a woman of 
74 years (J.A. 18),was contributorily negligent as a matter of law. 


It is appellants’ contention that the proximate cause of Ann Powell's 
injuries was the negligent failure of appellees to provide a safe place for 
her to alight from the bus, and permitting an inherently dangerous condi- 
tion to exist by failing to provide a railing, or safe-guard, on the side of 
the ramp adjacent to the drop-off into the bus well; by permitting a 
large crowd of passengers to congregate and mill around on a ramp of 
insufficient size; by failing to have an agent, servant or employee re- 
maining on the ramp to direct, control the crowd, and warn appellants 
of the unprotected drop-off into the adjoining bus well. 


ARGUMENT 


THE QUESTION PRESENTED BY THIS APPEAL IS 
PRIMARILY WHETHER THE CASE WAS PROPERLY 
TAKEN FROM THE JURY. 

The rule that appears to be applicable in the District of Columbia 
on a motion for a directed verdict in an action founded on negligence 
appears to be that the evidence must be construed most favorably to 
the plaintiff and to this end a plaintiff is entitled to the full effect of 
every legitimate inference therefrom; and if upon the evidence so) con- 
sidered, reasonable men might differ, the case should go to the jury; 
if, on the other hand, no reasonable man could reach a verdict in favor 
of plaintiff, then the motion should be granted. 


We most respectfully urge that the evidence in the instant case 


was such that reasonable men might readily differ and the facts should 
have been submitted to the jury. 


A motion to direct a verdict admits every fact in evidence that 
tends to sustain an appellant's case, together with every inference 
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reasonably deducible therefrom; and if there was any evidence in this 
case from which the jury could have reasonably found for appellants 
upon proper instructions of law, then the order of the District Court in 
directing the verdict was improper. Galt v. Phoenix Indemnity Com- 
pany, 120 F.2d 723; Hellweg v. Chesapeake & Potomac Telephone Com~- 
pany, 71 App. D.C. 346, 110 F.2d 546; Jackson v. Captal Transit Com- 
pany, 69 App. D.C. 187, 99 F.2d 380. 


Issues of negligence and contributory negligence are universally 
recognized as being issues of fact and it is only when reasonable men 
could not honestly draw different conclusions as to the existence of the 
negligence charged that the question becomes one of "law". Tobin v. 
Pennsylvania Railroad Company, 69 App. D.C. 262, 100 F.2d 435, cert. 
denied, 59 S. Ct. 488, 306 U. S. 640, 82 L. Ed. 1040; Boaze v. Windridge 
and Handy, 70 App. D.C. 24, 102 F.2d 628; McWilliams v. Shepard, 75 
U.S. App. D.C. 339, 127 F.2d 18. 


The evidence adduced by appellants in the instant case must be 
construed most favorably to them, and they are entitled to every reason- 
able inference therefrom, and if, on the evidence so considered, reason- 
able men might differ, the case should have gone to the jury. Shoemaker 
v. Capital Transit Company, 79 U.S. D.C. 102, 143 F.2d 142; Higaski v. 
Shiffiett, 90 U.S. App. D.C. 302, 195 F.2d 784; Willoughby v. Safeway 
Stores, Inc., 91 U.S. App. D.C. 168, 198 F.2d 604; Godwin v. Hertzberg, 
91 U.S. App. D.C. 385, 201 F.2d 204. 


There are many cases in the United States Court of Appeals for 
the District of (Columbia Circuit and elsewhere relating to crowded 


conditions caused by passengers of rail or street car lines and in which 


there were not proper accommodations or proper precautions to protect 
the passengers, and which we urge parallel the facts in the instant case. 
In the following cited cases dealing with an overcrowded condition, 
verdicts were directed for defendants and subsequently reversed on 
appeal. 





Dixon v. Great Falls & O. D. Company, 38 App. D.C. 591; 
Couisenean v. Muschegon Traction & Lighting Company, 145 Mich. 314, 
108 N. W. 720; McGearty v. Manhattan R. Company, 15 App. Div. 2, 43 
N. Y. Supp. 1086; Washington & G. R. Company v. Grant, 11 App. D.C. 
107; Dilley v. Baltimore Transit Company, 39 Atl. 2d 469. 


In the following cases relating to crowded conditions on platforms 
of rail lines and in which there was not proper accommodations or super- 
vision, the Courts submitted the cases to juries and verdicts returned for 
plaintiffs, and all of which appear to have been sustained on appeal. 


Southern Pacific Company v. Ward, 208 F. 385; Harmon v. Flanthom, 


196 F. 635 (6th Circuit); Lehigh Valley R. Co. v. Dupont, 128 Fed} 840 
(2d Circuit); Pennsylvania Railroad v. Stockton, 184 Fed, 422. 


In all the foregoing cases the facts appear to fall within the/same 
pattern, namely, crowded conditions on platforms, no agent or employee 
of the carriers present to properly control or direct the unusual crowds, 
and no warning signs or guard rails present for the protection of pas- 


sengers. 
é 
In the case referred to above of Dilley v. Baltimore Transit Com- 


pany, 39 Atl. 2nd 469, the Court, at p. 472, stated: 


"Where the nature and attributes of an act 
relied on to show negligence contributing to an 
injury sustained can only be determined cor- 
rectly by considering all the attending and sur- 
rounding circumstances, it falls within the 
province of the jury to pass upon and charac-~ 
terize it and it is not for the Court to determine 
its quality as a matter of law." 


In the case of Richmond & Danville Railroad v. Powers, 149 U. S. 

45, 13S. Ct. 749, 37 L. Ed. 642, the Court stated: 
"It is a well settled fact that, where there is an 
uncertainty as to the existence of either negli- 


gence or contributory negligence, the question 
is not one of law, but of fact and to be settled 
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by a jury; and this, whether the uncertainty 

arises from a conflict in the testimony, or 

because the facts being disputed, fair minded 

men will honestly draw different conclusions 

from them." | 

The action of the Court below in directing a verdict for appellees 

poses the question as to whether the facts elicited by appellants, to- 
gether with all the reasonable inferences that could be deduced there- 
from, considered in a light most favorable to appellants, presented a 
question of fact as to negligence and contributory negligence. The 


question is posed as to whether on the facts introduced by appellants 


together with the legitimate inferences to be drawn therefrom, reason- 


able men and women might honestly draw different conclusions regard- 
ing the liability of the appellees for negligence, or the existence of con- 
tributory negligence on the part of the individual appellant, Ann Powell. 


The facts in the instant case are neither particularly complex or 
involved. Appellants had purchased round trip tickets from the Capitol 
Bus Lines, Inc., at Scranton, Pennsylvania, and which contemplated a 
through trip to Virginia Beach, Virginia, and return to Scranton, Penn- 
sylvania, without interchange of buses. However, appellants were 
obliged to change buses at Baltimore, Maryland, to the bus of the appel- 
lee Safeway Trails, Inc. (J.A. 18-19), and which bus appellant Ann 
Powell testified was loaded and she and her daughter walked to the last 
seat in the bus and then a crowd came in afterward and stood in the 
aisle and that condition remained all the way to Washington (J.A. 19). 
Appellant Mabel P. Lanyon testified as to the crowded condition of the 
bus appellants| boarded at Baltimore, Maryland, and stated that people 
were standing hanging on hangers, down the aisle of the bus (J.A. 33). 
Appeliants offered in evidence a picture of a bus similar to the one 
appellants alighted from, and while it was berthed in a similar bus bay 
or well. The same was identified as Plaintiff's Exhibit 1. 





Appellant Ann Powell testified she had never been in the Safeways 
Terminal before and the bus driver did not make any announcement 
when she arrived in Washington, D. C. (J.A. 19). The witness Ann 
Powell stated she was the last person to get off the bus and that she 
followed her daughter. She testified that after alighting from the bus 
her daughter, Mabel P. Lanyon, spoke with the bus driver, and then she 
followed her daughter into the bus terminal, and in so doing fell into 
the bay or bus well adjoining the ramp (J.A. 21-22). The witness testi- 
fied that there was no bus in the bay or slot where she fell and that she 
was walking right behind her daughter at the time, and that there were 
people to her left and behind her (J.A. 22). She further testified that 
there was no loud speaker warning her about the crowded condition or 
about the drop-off in the adjoining bus well; that the driver failed to 
offer her any assistance prior to her fall and that she did not see any 
porters on the ramp or anyone connected with the terminal (J.A. 23). 
On cross examination, appellees made reference to a deposition taken 
of Ann Powell and in which she stated she did not notice the rampjor 
sidewalk on which she was walking at the time of her fall (J.A. 27-28) 
and she was asked: 

"Q. In fact, you did not believe you had any 


occasion to look down to see what type of object 
or platform ? 


"A. I just followed the people that were all 
in front of me." 
Ann Powell was further cross-examined as to whether she looked 
down at the ramp as she was following the crowd and she stated she did 
not (J.A. 30). 


We must respectfully submit that there was no duty of Ann Powell 


to have looked down at the ramp on which she was walking and in sup- 
port thereof reference is made to the case of Greyhound Corporation v. 
Wilson, 250 F.2d 509, and which case will be discussed in further detail. 
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However, the remarks of the Court as to the requirements of a bus pas- 


senger to look down as they are walking is set forth as follows. 


The Court stated: 


"We certainly have to acknowledge that it is not 
the custom and habit of careful people generally 
to walk with their eyes directed downward as 
though they must be expecting some sudden change 
in elevation, the presence of a stumbling block or 
the existence of some extraneous foreign sub- < 
stance." 


In support of appellants’ contention as to the negligence assigned 
to appellees, appellants called William F. Sturgeon, the driver of the bus 
that brought appellants from Baltimore, Maryland, to Washington, D. C., 
and reference is made only to that part of his testimony which appellants 
deem material. 


The witness, a member of the Metropolitan Police Department, 
was driving for the Safeway Trails, Inc., on August 13, 1955, and at 
which time he was off duty from his regular work. He remembered 
coming into the Trailways Terminal in Baltimore, Maryland, on the 
aforesaid date. On direct examination, the witness was asked (J.A. 55- 
56): 


"Q. Now on that day -- that was on a Satur- 
day in August, was it not -- do you recall the 
number of passengers you had on the bus? 

A. No, sir. 


"Q. Was it what you would call, do you re- 
call, a heavy day or a light day in traveling? 
A. Well, a Saturday in August, it would more than 
likely be a heavy day. 


"Q. And did you observe the number of people 
who were in the terminal on that day you went in? 
A. I would say there was a large number of per- 
sons." (J.A. 56). 


* * * 
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"Q. Now, Mr. Sturgeon, in the times over 
the past years when you have driven for Trail- 
ways, and especially calling your attention to the 
13th day of August, 1955, can you tell me, sir, 
whether the side of the ramp, or the platform, con- 
tained these painted yellow stripes? A. I couldn't 
say, yes or no." (J.A. 58) 


As to the question of the edge of the ramp being painted yellow, 


we quote: 


"Mr. Ennis: I am reading from a set of inter- 
rogatories submitted to counsel September 25, 
1957; and I am reading from question three only,-- 
three and four. The question was asked as to when 
the ramp was constructed--when the ramps were 
constructed by the Trailways Terminal in Washing- 
ton, D. C., and the answer was: ‘May and June of 
1954." There are questions such as 'Who built the 
ramp?' ‘Question D. When were the edges painted 
yellow ?' 


"Answer: June 1955 and at regular intervals.'"' 

(J.A. 64) 
and which we urge tends to show appellees recognized the ramp as 
inherent in danger and painted the edges yellow. 


Further direct examination of the bus driver, William P. 
Sturgeon (J.A. 60): 


"BY MR. ENNIS: 


"Q. Now referring to your deposition again, 
. Sturgeon, on Page 39 you were asked: 


™Q@. After the passengers alighted, 
you went into the terminal, did you not? 


"tA, Yes. 


"'Q. There were people remaining 
on the ramp, weren't there? 


"'"A, There were people all over the 
place.' 


"Q. What did you mean by that? "A. Well, now, I 
would say there were people all on the outside 
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of the terminal, and in the terminal. It was 
Saturday and they were spread all over the out- 
side area. 


"THE COURT: You mean people coming 
and going? ) 
"THE WITNESS: That is right, sir. 
"BY MR. ENNIS: 


"Q. Mr. Sturgeon, was there a guard rail or 
any other type of a rail on the right side of the 
ramp where your bus pulled in that day? A. No, 
sir. 


"Q. That is August 13th. A. No, sir. "(J.A. 63). 


On that particular day the witness William F. Sturgeon testified there 
was no sign or warning posted nor had he ever seen a sign posted as to 
warning about the drop-off into the bay. And on the particular day the 
witness stated he could not remember if any porter or other person 


being present to guide people off the ramp (J.A. 63). 


"Q. Did you tell the passengers to watch 

their step? A. I say Iam in the practice of doing 

it - Ican't tell you of anything I exactly did on that 

particular day." (J.A. 64) 
The testimony of appellant Mabel P. Lanyon clearly shows the over- 
crowded condition on the bus ramp in the terminal at Washington, D. C., 
and the inadequate protection for passengers alighting from buses in the 
terminal. 


As to the crowded condition at the terminal, the witness Mabel P. 
Lanyon testified that when the bus arrived at Washington all the driver 
said was "Everybody out" and no other remark was made such as 
"Watch your step" (J.A. 33). The witness testified as to the crowded 
condition ‘and there were people allaroundusand they were milling and 
moving around, moving, as you would say" (J.A. 33). The witness 
stated there were no porters present at the time (J.A. 34) and no one 
was on the platform directing the movement of passengers (J.A. 34). 





Mabel P. Lanyon further stated that when she attempted to go in the 


terminal, 
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"the entrance you could not go through because 
people were all standing there, and I turned my 
head to see how I could get into the terminal, 
because you could not go into that entrance be- 
cause of the people that were standing there." 
(J.A. 34) 


witness on direct examination was asked (J.A. 34): 


"Q. All right, now at the time did you 
observe the step or whatever term is used, next 
to the platform? A. I guess you call it an in- 
tuition, rather, because, something cautioned me 
to look at my feet and I saw my foot was level 
with a drop-off, like a curb. 


"Q. Now, was there any bus in that particu- 
lar bay at that time? A. No, sir. 


"Q. Now, what if anything did you do? A. My 
first thought was my mother, to warn her, and when 
I heard her say, 'Oh, Mabel'" 

* e * 

"Q@. Then what happened? A. I said, 'Come 
and get the bus’ and I turned and she was on the 
pavement. 


"Q@. Now, where was she when you turned? 
A. She was laying on the pavement, and there is 
a metal --" 


% * * 


"Q. When you say on the pavement, do you 
mean on the platform, or in the bay? A. In the 
bay.” (J.A. 34) 


We feel the accident was described to the Court and jury the best 
that the witnesses Ann Powell and Mabel P. Lanyon knew how. They told 
the facts as they occurred, and we must differ with the Court below that 


the accident was not described as it occurred. (J.A. 17) We feel 


that 


the appellants adequately described the accident and their testimony 
created a definite question of fact that should have been submitted to the 


jury. 
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We urge that the appellee, Safeway Trails, Inc., owed the highest 
degree of care and protection to Ann Powell and the relation of passen- 
ger and carrier did not end when the bus pulled into the terminal, but 
continued until she had a reasonable opportunity to see about her baggage 
and find some means of getting to her destination. 


Benson v. Kansas City Southern Railroad, 37 F.2d 652 


On cross examination, appellees' witness John B. McGaughey was 
questioned as to the yellow line on the edge of the ramp (J.A. 77): 


"Q. Now, can you tell me from this exhibit 
whether or not that yellow line was on there when 
the terminal was opened in 1953? A. From this 
exhibit I cannot tell you whether there was one 
there at the time or not. : 


"Q. From your experience, and you have de- 
signed a number of bus terminals, can you tell me 
the purpose of placing the yellow line on the side 
of the ramp such as is placed at this terminal on 
ramp number three? A. The yellow paint basically 
is used as a distinctive color in roadways to desig- 
nate'a marking or area. Studies have shown, I be- 
lieve, that yellow has a tendency to catch the eye. 


"Q. It is designated to show a hazard? A. I 
don't know whether it is designated to show a 
hazard. It could be for one or two reasons. Maybe 
from your point of view to show a hazard, however, 
from the bus company's point of view it may be 
used as a guide for bringing the bus into the ramp." 
(J.A. 77) 


The witness was then questioned by the Court (J.A. 79): 


"THE COURT: How many people can stand on 
the ramp, if you know? 


“THE WITNESS: I really don't know, off hand. 
I can probably do some calculations and come up 
with something and I don't know how good it would 
be after I did it. The ramps are not intended or 
weren't designed for people to stand on. 
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"BY MR. ENNIS: 


"Q. Then how many can walk on the ramp after 
they got off the bus? A. I don't think you mean that, 
because any number can walk on the ramp if you 
keep them moving. 


"Q. Didn't you take that in consideration when 
you designed the ramp, the length and width of the 
ramp. A. I think I answered your question some 
time back, that the ramp was designed not for people 
to walk on; the ramp was not built for that purpose. 
It is safe to walk on, certainly, and it was made safe 
to walk on not only for passengers, in case a passen- 
ger happened to stray that way, but for Company per- 
sonnel also. Its safety applies to everyone, and the 
ramp is designed on a very safe basis, but to say we 
want to put people on it, that was not our intention, 


to unload a bus load of people and put them on this 
ramp." [Emphasis added. ] 
We must respectfully urge that the foregoing testimony of appellees' 
witness clearly indicates the construction of the ramp with a drop-off in 


an adjoining well indicates a dangerous condition existed at the time of 
appellant Ann Powell's fall. 


A case that appears to be on all fours with the herein case is that 


of Greyhound Corporation v. Wilson, 250 F.2d 509, decided by the United 
States Court of Appeals for the Fifth Circuit December 10, 1957, and 
which we are constrained to discuss at length. 


This was an action for injuries sustained in a fall allegedly caused 
by an abrupt and inadequately marked stepdown at an exit door leading 
from interior of bus station onto sidewalk area then being used as a 
loading ramp for an awaiting bus. The United States District Court for 
the Northern District of Alabama entered a judgment for the passenger 
and the bus company appealed. The United States Court of Appeals held 
that a jury question was presented as to whether, with existing arrange- 
ment of screen doors and threshold, some suitable warning by notice, 
sign or otherwise might reasonably have been provided to alert a passen- 
ger to a hazard and momentarily undisclosed and which might reasonably 
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become discernible while opening and passing through the door in nor- 
mal course of events. : 


The District Court was affirmed with one dissent. 
On page 513 the Court stated: 


‘It was likewise for the jury to say whether, had 
she looked down as she opened the door and ad- 
vanced through it, she would have seen the drop- 
off. 'The threshold was apparently of cement, as 
was the adjacent sidewalk. Whether the leading 
edge of the threshold would stand out and the 
existence of the drop-off be readily discernible 
to one walking and looking, as the Bus Company 
could anticipate passengers would be doing, was 
inherently a fact question." 


We again urge the facts in the instant case are quite similar to the 
case cited above and presented a situation that was a definite question 
of fact that should have been permitted to go to the jury. 


CONCLUSION 


It is therefore respectfully submitted that the facts, fairly pre- 
sented, constituted a jury question; that the Court below erred in direct- 
ing a verdict for the appellees, and that the judgment should be reversed 
and the cause remanded for a new trial. 


P. BATEMAN ENNIS 
417 Southern Building 
Washington, D. C. 
WARREN W., GRIMES 
Solar Building 
1000 16th Street, N. W. 
Washington, D. C. 


Attorneys for Appellants 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


ANN POWELL 
1122 Reynolds Avenue 
Scranton, Pennsylvania 


Plaintiff Civil Action No. 1846-5 


vs. 


TRAILWAYS TERMINAL OF 
WASHINGTON, INC. 

(A corporation) 

1201 New York Avenue, N. W. 

Washington, D. C. 


SAFEWAY TRAILS, INC. 

(A corporation) 

1201 New York Avenue, N. W. 
Washington, D. C. 


Defendants. 


ee me a a a ee a Ne Nee Ne ee ee ee ee ee ee 


PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: 

This is an action for personal injuries allegedly received by P 
and also for breach of contract. 

The contentions of the respective parties are set forth in detail 
in court approved pretrial statements attached hereto. 

P is granted 5 days within which to amend his complt. by adding 
as an additional P Mabel P. Lanyon. D is granted 5 days to answer the 
amended complt. or his answer to the original complt. may stand as his 
answer to the amended complt. 

Ds are granted permission to take deposition of Mabel P. ‘Lanyon 
7 days prior to trial. 

STIPULATIONS: hospital records, xrays, xray reports, medical 
bills initialed by counsel, photographs initialed by the court, may be ad- 


mitted in evidence without formal proof subject to relevancy and materiality. 
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It is stipulated by and between counsel that the 2 defts. are cor- 
porations. Counsel stipulate that on 8-13-55 D Trailways Terminal of 
Washington, Inc. was owner and operator of terminal located at 1201 
N.Y. Ave. NW and that on said date Safeway Trails, Inc. used said 
terminal. 

Counsel stipulate that any papers, documents, photographs, etc. 
initialed by respective counsel may be offered in evidence without formal 
proof subject to relevancy and materiality. 

Ds are granted 3 weeks from this date to complete their investi- 
gation of this case and the case is not to be called for trial before that 
time. 

Counsel will exchange names and addresses of all witnesses who 
are expected to testify at trial within 3 weeks. 


/s/ John J. Sirica 
Pretrial Judge 


/s/ P. Bateman Ennis 
Attorney for Plaintiff 


/s/ Robert S. McInnis 
By: Maxwell A. Howell 
Attorney for Defendants 


266 [Filed March 21, 1958] 
PRETRIAL STATEMENT 
This is an action for damages sustained as result of a breach of 
contract by and the negligence of the defendants. The plaintiff, Ann 
Powell claims damages for personal injuries. Mabel P. Lanyon who will 
be joined as a Plaintiff in the amended complaint to be filed with per- 
mission of the Court sues for monies expended on behalf of her Mother, 


Ann Powell, also for compensation for nursing services rendered plain- 
tiff. 

On or about August 13, 1955 plaintiffs purchased from the Capitol 
Bus Co., Inc.| at Scranton, Penna., round trip tickets for transportation 
by the Capitol Bus Co., Inc., Safeway Trails, Inc. and Virginia Trailways, 
Inc., to Virginia Breach, Va., via Baltimore, Maryland, and Washington, 
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D.C. The Capitol Bus Co., Inc., transported plaintiffs to Baltimore, 
Maryland, where they were required to change busses and were |subse- 
quently transported by the defendant Safeway Trails, Inc., to the ter- 
minal of defendant, Trailways Terminal of Washington, Inc., 1201 New 
York Avenue, N.W., Washington, D.C. Upon arriving at the terminal 
in Washington, D.C. the bus stopped at said terminal to discharge 
passengers. 
Plaintiffs and other passengers were required to alight upon a 
ramp approximately 5 feet wide and 10 feet long, which descended from 
an altitude of about 10 inches at the front of the bus gradually to the 
level of the driveway. At the side of the ramp, away from the bus, 
there existed a drop off. This drop-off existed because of the ramp 
and its elevation above the well area used for other buses arriving adja- 
cent to plaintiffs. At the time of the accident, said well was empty. 
Plaintiffs were never advised of the existence of such a drop off] and 
having never been in said terminal before had no knowledge that there 
might be such a dangerous condition awaiting them. Defendants had 
knowledge of the danger. | 
At the time of alighting from the bus, plaintiffs were the last ones 
off and no agent, servant or employee of defendants directed or warned 
the plaintiffs and other passengers of the said drop-off and the improper 
size, design and construction of the ramp and its then crowded condition, 
and that it was without a guard rail or any other protection for passen- 
gers. At the time the ramp was overcrowded far beyond its normal 
capacity and as result thereof and notwithstanding the exercise of due 
care and caution by plaintiff Ann Powell, she fell from the said |ramp 
with great force and violence into and upon the adjoining vacant bus well 
or berth causing her to suffer the injuries hereinafter described. 
In so inviting and permitting the crowd to gather on said ramp with 


its drop-off into the bus well the defendants negligently created ja dan- 


gerous condition to exist, in that the said ramp was unable to accomodate 
the said crowd and that there were no railings or safe-guards provided; 
that no agent, servant or employee of defendants directing the movement 
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268 of the crowd of passengers on the ramp or warn plaintiffs and the 
defendants failed to restrain or otherwise control the said crowd. 
The defendants knew or should have known of the hazards involved 
and in the exercise of reasonable care and foresight could have avoided 


or corrected it. 


SPECIFICATIONS OF BREACH OF CONTRACT 
Defendants in failing to provide plaintiff, Ann Powell, with safe 
transportation to Virginia Beach _ constituted a breach of contract re- 
sulting in her injuries. : 
_ SPECIFICATIONS OF NEGLIGENCE 
1. The defendants failed to provide a safe place for the passen- 
gers of the said bus to alight and on the contrary permitted the 
existence of a dangerous condition and a ramp of improper de- 
sign and construction. 
2. The defendants, in inviting and permitting the large crowd 
to gather and remain on said ramp, created a dangerous condi- 
tion in that: 
(a) That said ramp was of insufficient size and area to 
accomodate the crowd of passengers and other reasons in 
the area. 
(b) There were no railings or safe-guards provided on the 
side of the ramps. 


(c) That no agent, servant or employee of defendants 


directed or supervised or warned the crowd and 
(a) The defendants failed to restrain plaintiffs herein or 
otherwise control the said crowd or to take steps to protect 
plaintiffs herein. 
269 SPECIAL DAMAGES CLAIMED 
Hospital Expenses: 


Emergency Hospital, Wash. D.C. ! $1, 058. 65 
Moses-Taylor Hospital, Scranton, Pa. 2, 331.92 
Hospital Ambulance Services 68. 66 
Medicines at Moses-Taylor Hospital 7.00 





Medical Expense: 


Dr. David Thomas, Scranton, Pa. 
Now Wilmington, N.C. $ 500.00 
Dr. Robert Moylan, Scranton, Pa. 225. 00 
Dr. Julius Neviaser, Wash. DC 400. 00 
Drs. Grover, Christie & Merritt 
Washington D.C. X-Rays 150. 00 
Nursing Services: 
Ellen M. Ingley & Sarah Highfield 33.50 


Medicines Etc. 149. 86 
Nursing Services 


Beatrice Roscoe 126 hrs. at 1.50 189. 00 
Mabel P., Lanyon 4, 511 hrs. at 1.50 6, 766. 50 
Gail Myers 14 1/2 hrs. at 1.50 22. 00 
Meals for Gail Myers 11. 00 
Rose H. Davis receives $5.00 a week to Jan. 10, ° 

1957 has received $362. 09 362. 09 


Sitting Services 
Mrs. Wm. Powell | 5. 00 


Air Transportation between 
Scranton, Pa. and Wash. D.C. 104. 70 


Incidentals required by Ann Powell 


Tire for wheel-chair 2. 40 
Material for uniform . 4.00 
Enlarging door for wheel chair 12. 00 
Costs of moving phone 12. 00 
Lodging Mabel Lanyon in Wash. D.C. 2. 00 
Food Mabel Lanyon in Wash. D.C. 26. 74 
Luncheons furnished attending nurses 
and ladies in Scranton, Pa. 105. 50 
Premium for loan of $2, 500 at First 
Federal Savings & Loan 105. 49 
Special groceries 12.80 

"Milk and apricot juice 23. 67 
Bed Pads, Sheets, Blankets, etc. 21.49 
Gowns and bed accessories 14. 49 
Uniforms 6.90 
Repairs wheel chair 3.50 
Lumber for bed 3.35 
Special shoes 6. 50 
Upholstering, etc. 19, 20 
Lodging for Mrs. Lanyon in Wash. D. C. 
with Misses Collens, Evans and Wagner 105. 50 


ee 


Total special damages $12, 872.41 
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270 _ SPECIFICATIONS OF INJURIES 
Plaintiff [Ann Powell has been hopelessly crippled for life with 
injuries to her'right hip, right shoulder, right arm, impacted humerous, 
right leg, extreme shock, and since date of injuries has been confined 
to bed or wheel-chair. Her injuries are invaliding and permanent in 
that her right femur bone lacks four inches of meeting its socket in the 
right hip. 


PROPOSE D STIPULATIONS 

1. That'on August 13,1955, plaintiffs Ann Powell and Mabel P. 
Lanyon were fare paying passengers on busses owned by Capitol Bus 
Company Inc. and Safeway Trails, Inc. 

2. Thation said date the terminal at 1201 New York Avenue, 
N.W. Washington, D.C. was owned and operated by the defendant, 
Trailways Terminal of Washington, Inc. D.C. and was the bus terminal 
for the said bus owned and operated by Safeway Trails, Inc., on August 
13, 1955 in which plaintiffs were travelling. 

3. That both defendants are each corporate bodies. rae si 

/s/ Warren W. Grimes" 


/s/ P. Bateman Ennis 
Attorneys for the plaintiffs 
* *. * nat 


[Certificate of Service]. 


STE 2 [Filed March 21, 1958] eas 
| ei DEFENDANTS' PRETRIAL STATEMENT ) 

This is a suit for damages sustained as the result of an alleged 
fall suffered by plaintiff at the terminal of defendant, Trailways Terminal 
of Washington, Inc. Plaintiff also sues for an alleged breach of contract 
for safe carriage between Scranton, Pennsylvania and Virginia Beach, 
Virginia. 

Plaintiff, a natural person, is resident in Scranton, Pennsylvania. 

7 ‘Defendant, Safeway Trails, Inc. a Maryland corporation, isa 

common carrier engaged in the business of transporting passengers by 
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motor bus between New York, New York and Washington, D.C., serving 
intermediate points along the way in the States of New Jersey, Pennsyl- 
vania and Maryland, including Baltimore, Maryland, under certificates 
of authority from the Interstate Commerce Commission and other regu- 
latory agencies having jurisdiction over the operation of said common 
carrier. Safeway Trails, Inc. holds no operating authority from any pub- 
lic regulatory agency for service between Scranton, Pennsylvania and 

272 Baltimore, Maryland and consequently, does not provide! service 

between these points. 

Defendant, Trailways Terminal of Washington, Inc., a Delaware 
corporation, is engaged in the business of owning, maintaining and 
operating a bus terminal within the City of Washington, District of 
Columbia, at the address 1200 Eye Street, N. W., its principal and sole 
place of business. Several interstate bus lines make use of the facilities 
of this terminal including defendant, Safeway Trails, Inc. which does so 
by order of the District of Columbia Public Utilities Commission. 

Defendants were thus engaged in business on August 13, 1955. 

On or about August 11, 1955 plaintiff's daughter, Mrs. Mabel P. 


Lanyon, is said to have purchased in Scranton, Pennsylvania from The 


Capitol Bus Co., Inc., a Pennsylvania corporation, similarly engaged . 
in the common carriage of passengers in interstate commerce by motor 
bus, two round-trip tickets for: transportation between Scranton, 
Pennsylvania and Virginia Beach, Virginia. Plaintiff, however, testified 
on deposition that she gave to her daughter the money with which to pur- 
chase these tickets. | 
Thereafter,on August 13,1955 at 4:00 o'clock in the:-morning 
plaintiff and her daughter allegedly departed from Scranton, Pennsylvania 
via Capitol Bus enroute to Virginia Beach, Virginia. But, however, prior 
to its arrival at Baltimore, Maryland the bus upon which plaintiff and her 
daughter were traveling is alleged to have experienced a highway failure 
the truth and circumstance of which are unknown to defendants. As a 
consequence of this failure the schedule was cancelled by The Capitol Bus 
273 Company, and the bus did not proceed beyond Baltimore, Maryland. 
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Plaintiff alleges that she and her daughter, being thus advised of 
the said schedule cancellation, undertook to board a run of Safeway Trails, 
Inc. at the Baltimore Terminal for transportation to Washington, D.C. so 
as to complete their trip to Virginia Beach, Virginia. Plaintiff further 
alleges that she and her daughter did proceed to Washington, D.C. ona 
schedule of Safeway Trails, Inc., and,further, that upon their arrival in 
Washington, D.C. they duly alighted from the bus onto the ramp or plat- 
form of defendant Trailways Terminal of Washington, Inc. without inci- 
dent. After some conversation between her daughter and the bus driver, 
during which the plaintiff, through her daughter, alleges she was advised 
that they would have to take another bus in order to travel to Virginia 
Beach, Virginia, because Washington, D.C. was the terminal or destina- 
tion for the bus from which they had alighted, plaintiff proceeded to follow 
her daughter into the terminal building so as to ascertain upon which 
schedule they were to complete their journey to Virginia Beach, Virginia 
from Washington, D.C. 

While on her way into the terminal, plaintiff alleges to have suf- 
fered a fall from the platform from which her damages are alleged to 
have ensued. 


NEGLIGENCE ALLEGED BY PLAINTIFF 
Plaintiff, by her amended complaint filed herein, charges two 
counts: 


Count one, breach of contract of safe carriage between Scranton, Pennsyl- 
vania and Virginia Beach, Virginia without bus change between the points 
of departure and destination; said breach being: 
274 (1) "failure of defendants to provide her with safe trans- 
portation without interchange . . . resulting in her injuries. . . 
(see page 3 of Amended Complaint filed herein), and, 
(2) failure to inform or warn". . . plaintiff that the alighting 
platform constituted a hazard to her caused by its improper size, 
design and construction without guard rail or any other protection 


and the overcrowding of passengers alighting from said bus. 
Plaintiff was required to go to the rear of the crowd waiting to be 
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released from the platform and was crowded to the edge of the 
concrete ramp where, notwithstanding exercise of due care and 


caution, she was crowded off the ramp or platform into the next 
and vacant slip or berth, causing the injuries hereinafter alleged. 
No agent, servant or employee of any defendant was present to 
direct the movement of the crowded passengers. The failure to 
give any warning and to provide any direction or supervision of 


crowding passengers were material breaches of defendants’ con- 
tract of safe carriage." (See paragraph 8 of Amended Complaint. ) 
Count two, | 
" — | Ag the direct result of the negligence of defendants, both 
jointly and severally, their agents, servants, or employees, in 
permitting the existence of an alighting platform both negligently 
designed and constructed, in permitting the overcrowding of pas- 
sengers on said alighting platform or ramp, in failing to provide 
adequate alighting facilities including a guard-rail along said 
ramp, in failing to control crowding passengers, and in failing to 
warn plaintiff of the dangerous condition that then and there existed, 
plaintiff, though exercising due care and caution was crowded 
off said ramp and fell. . ." thus suffering the damages of which 
complaint is made. (See paragraph 13 of the Amended C mplaint. ) 
When examined orally by defendants plaintiff testified to the effect 
that she was not pushed or crowded but that in fact there was at least an 
arm's length of space in front of her, and she didn't know how much was 
behind her. Plaintiff's daughter, likewise on deposition filed herein, testi- 
fied that she did not see her mother prior to the fall or, in fact, until 
after plaintiff had fallen. By her answers to interrogatories propounded by 
defendants filed herein, plaintiff has stated that no other witnesses will 
275 be called by her concerning the circumstances of the alleged fall. 
Therefore, the above underscored portions of the alleged acts of negli- 
gence and breach of contract in both counts one and two must be stricken 
by the court sitting in pretrial. 
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Thus, the cause of action rests upon the question of the design 
and construction of the terminal platform area. In this regard, the speci- 
fic issues to be decided on the trial of the case are: 

(a) Whether the platform or ramp from which plaintiff alleges 

to have fallen was negligently designed and constructed with im- 

proper size, failure to provide guard rail or any other protection 

and defendants failure to warn plaintiff of these matters; 

(b) Whether defendants breached a warranty of safe carriage from 

Scranton, Pennsylvania to Virginia Beach, Virginia by requiring 

her to change buses; 

(c) Whether (a) or (b) or both were the sole or proximate cause 

of plaintiff's damage. 
Defendants deny each of the above specifications. 


NEGLIGENCE OF PLAINTIFF ALLEGED BY DEFENDANTS 

The sole or contributory cause of plaintiff's injury was: 

(a) Plaintiff's failure to pay attention to where and upon what she 
was walking; 


(b) Plaintiff's election to proceed toward one entrance when another 


was equally available to her; 

(c) Plaintiff's failure to watch where she was walking; 

(d) Plaintiff's failure to alert defendants of her need for assis- 
tance; 

276 (e) Failure of plaintiff's daughter to assist plaintiff, said negli- 
gence to be imputed to plaintiff. 

Defendants further allege that the design of the platform was suit- 
able to meet all demands placed upon it on August 13, 1955 and that it 
meets or exceeds the standard required or expected of it, and that its 
construction followed the requirements of its design. 

PLAINTIFF'S DAMAGES 

Defendants as yet have been afforded no opportunity to examine 
plaintiff physically in preparation of trial. Furthermore, certain medi- 
cal and other records which defendants requested of plaintiff were re- 
ceived only last week, and because of their volume, legibility and 
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character requiring analysis and review by physicians, which analysis 
is not yet complete. And, further, notwithstanding an agreement made 
in open court before His Honor Judge Keech plaintiff has still failed to 
produce any x-rays thus compelling defendants to reinstate their motion 
to compel said production. 

The records, statements and other documents relating to plain- 
tiff's alleged special damages have likewise just recently been produced 
for defendants’ inquiry and will require further oral examination of plain- 
tiffs daughter, Mrs. Mabel P. Lanyon. 

Insofar as plaintiff's medical records at the Emergency Hospital 
are concerned, defendants have had no opportunity review them. The 
administration office of that hospital has advised defendants' attorney that 
said records are not available, because of the hospital's removal to its 
new location. : 


Experts employed by defendants to consider the issue of negligent 
design and construction have advised defendants' attorneys that as yet 
they have been unable to complete their studies and exhibits notwithstand- 
ing their due diligence. 

In addition, defendants have been endeavoring to ascertain and 
locate persons in the employ of other bus companies which used the 
facilities of defendant Trailways Terminal of Washington, Inc. on August 


13,1955, and who may have knowledge or information relating to the facts 


and circumstances of this case. As yet this investigation is far from 
complete. 
For all of the aforesaid reasons defendants respectfully request 

the Court to hold open and continue this pretrial conference and to with- 

hold its final pretrial order until defendants have had a reasonable oppor- 

tunity to complete discovery and otherwise prepare for pretrial and trial. 
Respectfully submitted, 
ROBERTS & McINNIS 


/s/ Maxwell A. Howell 
600 Continental Building 
[Certificate of Service ] Washington 5, D. C. 
Attorneys for Defendants 
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279 [Filed March 25, 1958] 


AMENDED COMPLAINT FOR INJURIES, 
EXPENDITURES AND NURSING SERVICES 


The amended complaint of Ann Powell and Mabel P. Lanyon, 
plaintiffs herein, respectfully shows to this Honorable Court that: 

1. This Court has jurisdiction under Title I, section 306 of the 
Code of Laws for the District of Columbia (1951 ed. as amended) and 
Title 28, section 1332 (a)(1) of the U.S. Code, Act of March 3, 1911, 

c. 231, sec. 24 par. 1, 36 Stat. 1091, as amended. Plaintiffs’ claims 
are in excess of Three Thousand ($3, 000. 00) Dollars. 

2. Both plaintiffs are citizens of the United States and residents 
of Scranton, Pennsylvania. Plaintiff Mabel P. Lanyon is the daughter 
of Plaintiff Ann Powell. 

280 3. Trailways Terminal of Washington, defendant, is a corporation 
organized under Delaware Laws, with offices and principal place of 
business at 1200 Eye St., N. W. Washington, D.C. where it operates a 
terminal for motor carriers of interstate passengers. Its agent for 
service of process at said address is C.B. McInnis. 

4. Safeway Trails, Inc., defendant, is a corporation organized 
under Maryland laws and is engaged in the business of motor transporta- 
tion of passengers from and between Washington, D.C., Maryland, 
Pennsylvania and certain other states. In such operations, it uses the 
terminal of the Trailways Terminal of Washington, Inc., located at 
1200 Eye Street and 1201 New York Avenue, both N. W. Washington, D.C. 
Its agent for service of process is Marvin E. Walsh, 820 T Street, N. W. 
Washington, D. C. | | 

3. Plaintiffs: aver that the aforesaid defendants were cranes in 
the operations : as described on August 13th, 1955. 

COUNT ONE 
6. On, or about, August 13, 1955, plaintiffs purchased at Scranton, 


Pennsylvania, from the Capitol Bus Co., Inc., a Pennsylvania corpora- 
tion, round-trip tickets for transportation by the Capitol Bus Co., Inc., 
Safeway Trails, Inc., and Virginia Trailways, Inc. to Virginia Beach, Va., 
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via Baltimore, Maryland and Washington, D.C. The Capitol Bus Co., 
Inc. transported plaintiff to Baltimore, Md. Plaintiffs were there re- 
quired to board a bus owned and operated by Safeway Trails, Inc, defen- 
dant named herein, which bus transported plaintiffs to the bus terminal 
located at 1201 New York Avenue, N. W. Washington, D.C. The Capitol 
Bus Company, Inc., Safeway Trails, Inc., and Trailways Terminal of 
Washington, Inc. --- warranted that said transportation to Virginia 

281 Beach, Virginia would be safe and without bus change between the 
points of departure and destination. 

%. Arriving at Washington, D.C., the bus occupied by plaintiffs 
as passengers berthed at the said terminal at 1201 New York Avenue, 
N.W., where plaintiffs were informed by the bus operator that they 
would be obliged to change to another bus to complete their trip) to 
Virginia Beach, ordered to alight and ascertain from the terminal which 
bus to take. Plaintiffs aver that the failure of defendants to provide 
them with safe transportation without interchange constituted a breach 
of contract resulting in the injuries of plaintiff Ann Powell hereinafter 
detailed which otherwise would not have occurred. 
8. At the time of required alighting of the plaintiffs'as the last 

passengers discharged at Washington, D. C., no agent, employee or 
servant of any defendant informed or warned plaintiffs that the alighting 
platform constituted a hazard to them, caused by its improper size, 
design and construction without guard-rail or any other protection and 
the overcrowding of passengers alighting from said bus. Plaintiffs 
were required to go to the rear of the crowd awaiting to be released 
from the platform and were crowded to the edge of the concrete ramp 
where, notwithstanding exercise of due care and caution, Plaintiff 
Ann Powell was crowded off the ramp or platform into the next/and — 


vacant slip or berth, causing the injuries hereinafter alleged. No agent, 
servant or employee of any defendant was present to direct the move- 


ment of the crowded passengers. The failure to give any warning and to 
provide any direction or supervision of crowding passengers were 
material breachs of defendants' contract of safe carriage. 
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282 9. As result of the breach of contract by the defendants, plaintiff 
Ann Powell has become hopelessly crippled for life with injuries to her 
right hip, right'arm, right shoulder, impacted humerous, right leg, and 
extreme shock requiring transfusions and, since said injuries has been 
confined to bed or wheel-chair, her injuries being permanent and in- 
validing and Plaintiff Mabel P. Lanyon has incurred the expenses herein- 
after described. 3 

10. To date, plaintiff Mabel P. Lanyon has incurred expenses of 
Six Thousand One Hundred and Five Dollars and ninety one cents 
($6, 105.91) for medical, surgical, hospital and nursing services in- 
curred for and in behalf of plaintiff Ann Powell, and, in the future, she 
will be required to incur further and additional expenses for such serv- 
ices and care. In addition Plaintiff Mabel P. Lanyon claims damages 
in the sum of Six Thousand, Seven Hundred and Sixty Six Dollars and 
Fifty Cents ($6; 766.50) for 4511 hours of nursing services at $1.50 
per hour, for and in behalf of Ann Powell. 

11. Wherefore, the premises considered, on Count One hereto, 
plaintiff, Ann Powell demands judgment against defendants, jointly and 
severally in the sum of One Hundred Thousand Dollars ($100, 000. 00), 
besides costs. 

12. Wherefore, premises considered, on Count One hereto, plain- 
tiff, Mabel P. Lanyon demands judgment against defendants, jointly and 
severally in the sum of $12,872.41, besides costs. 

COUNT TWO 

13. Plaintiffs recite and include here by reference the allegations 
set forth in paragraphs one through ten, supra, inclusive. 

14. As the direct result of the negligence of defendants, both 
jointly and severally, their agents, servants, or employees, in per- 
mitting the existence of an alighting platform both negligently designed 

283 and constructed, in permitting the overcrowding of passengers on 
said alighting platform or ramp, in failing to provide adequate alighting 
facilities including a guard-rail along said ramp, in failing to control 


crowded passengers, and in failing to warn plaintiffs of the dangerous 











condition that then and there existed, plaintiff Ann Powell, though 
exercising due care and caution was crowded off said ramp and fell 
with great force and violence and suffered the injuries and incurred the 
expenses recited in paragraphs 9 and 10 supra. 3 
15. Wherefore, the premises considered, on Count Two, |hereto, 
plaintiff Ann Powell demands judgment against defendants jointly and 
severally, in the sum of One Hundred Thousand Dollars ($100, 000. 00), 
besides costs. 
16. Wherefore, premises considered, on Count two hereto, plain- 
tiff, Mabel P. Lanyon demands judgment against defendants, jointly and 
severally in the sum of $12, 872.41, besides costs. 
/s/ Warren W. Grimes 


/s/ P. Bateman Ennis 
Attorneys for Plaintiff | 
* x x * 


[Certificate of Service] 
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[Filed March 31, 1958] 
DEFENDANTS' ANSWER TO AMENDED COMPLAINT FOR 
INJURIES, EXPENDITURES AND NURSING SERVICES 

FIRST DEFENSE 

The second amended complaint fails to state a claim against these 

defendants upon which relief can be granted. 

- SECOND DEFENSE 

1. (1-2) Defendants are without knowledge or information sufficient 

to form a belief as to the truth or falsity of the allegations of paragraphs 

1 and 2 of the second amended complaint and, therefore, deny the same. 
2. (3-5) Defendants admit the allegations of paragraphs 3, 4 and 

5 of the second amended complaint. 

3. (6-8) Defendants deny the allegations of paragraphs 6,7 and 8 

of the second amended complaint. 

4. (9-10) Defendants deny a breach of contract as alleged in para- 
graph 9 of the second amended complaint and are without knowledge or 
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information sufficient to form a belief as to the truth or falsity of all 
other allegations of paragraphs 9 and 10 of the second amended com- 
plaint and, therefore, deny the same. 

286 5. (13) Defendants admit and deny paragraphs 1 through 10 of the 

second amended complaint as pleaded above. 

6. (13 sic) Defendants deny the allegations of paragraph 13 (sic) 
of the second amended complaint. 

7. Defendants deny each and every allegation of the second amen- 
ded complaint not hereinabove specifically admitted. 

THIRD DEFENSE 

Defendants deny each and every allegation of the second amended 
complaint alleging breach of contract, negligence or carelessness and 
state that the injuries and damages alleged to have been sustained by the 
plaintiffs resulted from their own negligence or contributory negligence 
or assumption of risk or all three. 

WHEREFORE, having fully answered the second amended com- 
plaint, defendants pray the second amended complaint be dismissed with 
costs to plaintiffs or each of them. 


ROBERTS & McINNIS 


By /s/ Maxwell A. Howell 


Attorneys for Defendants 
x oe * * 


[Certificate of Service] 


i 
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ORAL RULING OF THE COURT 


THE COURT: (J. Jackson) In view of all the evidence in the 
case, the Court is constrained to hold that there is no issue for the 
jury to decide. An unfortunate accident has occurred, but in what 
fashion it occurred has not been shown. No witnesses to it have ap- 
peared and plaintiff herself has not been able to describe it. That she 
was not jostled or pushed is clear. 


She was following her daughter within touching distance. There 
was no one on her right and it has not been shown that she was forced to 
move. On top of all of this, it is trite to say that everyone has the duty 
to use reasonable care for his own safety and welfare under surround- 


ing circumstances. 


The evidence here, in the opinion of the Court, is not sufficient 
to indicate that there is any negligence in the construction or mainte- 
nance of the ramp, which has been built in accordance with what appears 
to be almost universal standards, and in accordance with the District 
Code. 


The motion will be granted and the jury will be instructed to 
bring in a verdict for the defendants. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS | 
[ Filed October 27, 1958] 


Washington, D. C. 
Wednesday, June 18,/195 


For trial before Judge JOSEPH R. JACKSON, at 10:10 a.m. 
today. 
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31 ANN POWELL, 
the plaintiff, being first duly sworn, was examined and testified as 
follows: | | 
DIRECT EXAMINATION 

BY MR. ENNIS: 

* * *x * . 

Q. And where do you reside, Mrs. Powell? A. Scranton, 
Pennsylvania. 


% * * * 


Q. May Iask your age? A. Seventy-seven next month, the 
Q. Now you are the mother of Mrs. Mabel Lanyon? A. Yes, 


Q. And does Mrs. Lanyon live with you? A. Yes, sir. 

ae ok * *« 

Q. Now, calling your attention to the 13th day of August, 1955, 
and immediately prior thereto, had you in conjunction with your daugh- 


ter made arrangements for a vacation trip? A. Yes, sir. 
@. And where was your destination? A. To Virginia Beach. 
Q@. Had you been to Virginia Beach before? A. Yes. 
Q. Of your own knowledge, do you know with what company 
your transportation needs were arranged? A. The Trailways trans- 


portation--comipany. 

Q. And do you know the exact name of it? A. I know it is the 
Trailways bus company. 

x * * * 

33 Q. Didthere come a time when you had to leave that bus? 

A. Yes, sir; we did. 

Q. And where was that? Do you recall? A. In Washington, 
as far as I know. 

x * x * 

Q. Did you change buses in Baltimore? A. Yes, sir. 

Q. Do you know what company's bus you changed to in 
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Baltimore? A. No, sir, I don't, unless it was the Washington. 
35 Q. -Did your daughter also board that bus with you? A, Yes, 
sir. ; : . 
Q. Now will you tell his Honor and the jury, if you know, the 
condition of the bus as to the passengers when you boarded it? A. The 
bus was loaded, and I walked to the last seat in the bus--my daughter 
and I. And then a crowd came in after and stood all through the aisle. 
Q. Have you ridden buses before? A. Yes, sir. < 
Q. Were there any available seats in the bus after you got on? 
A. No, sir. | , 
Q. And did that condition remain all the way to Washington? 
A. Yes, sir. | 
Q. By the way, when you boarded that bus, ‘were you notified 
or given any instructions by anybody where that bus was going? A. No, 
sir. ; 


a oe ar 3 ; * 


Q. Now did there come a time that that bus arrived in Washing- 


ton? A. Yes, sir. 
36 Q. Now will you tell us in your own words, when the bus ar- 
rived, just where it pulled into when it came to a stop? A. It pulled 
in the terminal. 
@. And had you ever been in that terminal before? A. No, sir. 
Q. From your position, your seat in the bus, did you have an 
opportunity to observe the terminal through the window. A. No, sir, 
not at all. 
Q. Did the bus driver make any announcement when you arrived 
in Washington? A. No, sir, not at all. 
Q. What if anything happened? Just tell us what happened. I 
mean. as far as--you did get off the bus, did you not? A. I got|off the 
bus, yes, sir. 
Q. All right. Now explain just how you got off the bus and 
what position you were in in getting off the bus. A. I followed my 
daughter. Iwas the last one getting off the bus, and I followed my 
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daughter. moulin aes 

Q. And did you actually get off the bus? A. I did, yes, sir. 

Q. Did you observe the platform after you had alighted from 

the bus? A. No, sir. 

Q. I show you a picture that has been initialed by the Pretrial 
Judge and ask you whether that clearly shows the type of a bus you were 
on and the space you got off to. A. Yes. It is the type of bus, this one 
here. 

Q. And where did you get off? A. I got off right here. 

THE COURT: Indicating what? That doesn't mean anything in 
the record. Tell us what she is indicating. 

BY MR. ENNIS: 

Q. You are indicating you got out of the door that was open onto 
that platform? A. Yes, sir. _ 

MR. ENNIS: If Your Honor please, I would like to have this 


first photograph identified as Plaintiff's Exhibit 1, and I would like to 
offer it in evidence at this time and show it to the jury. 


x * * * 


BY MR. ENNIS: 

Q. Now, Mrs. Powell, referring to Plaintiff's Exhibit No. 1, 
does this correctly show the conditions that were present on the 13th of 
August, 1955 when you stepped off that bus? A. Yes, sir. 

Q. Was there any handrail on either side of this platform? 

A. No, sir. 

Q. Do'you recall whether this line, whether it is a white line 
or a yellow line, was on the platform? A. No, sir. 

* * Ht bd 

Q. After you alighted from the bus, where did you go? Did you 

40 remain on the platform, or did you immediately leave the plat- 
form? A. I remained on the platform. My daughter spoke to the bus 
driver. And when she turned to the terminal, I followed her. And as I 
did, I fell. 

Q. What was the condition of the terminal at that time as to 
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people on the platform? A. There was a crowd there. But I really 
couldn't see-- 

THE COURT: That is on the platform that js shown in the pic- 


ture? 


MR. ENNIS: Yes, sir. 

BY MR. ENNIS: 

Q. ‘Iam speaking of this little platform from here to he 
A. Yes, sir; it was crowded. 

Q. Could you venture a guess or an estimate as to how many 
people were on that space at the time ? 

MR;, HOWELL: I believe that is speculative, Your Honor... He 
is asking the witness to guess at something. 

THE COURT: I will sustain it. Reframe your question. 

BY MR. ENNIS: 

Q. Can you estimate how many people were on the platform at 
that time? -A. All the people that got off the bus, as far as I 
could see. 

Q. You say your daughter was talking to the bus driver 
A. Yes, sir. 

Q. Then what did your daughter do? A. She turned to 
the terminal. And I went to follow her, and I fell. 

Q. And where did you fall? --referring to this picture 
fell right off, right here. 

THE COURT: Indicating what, for the record? 

THE WITNESS: Right here. 

THE COURT: Indicating what? 

MR. ENNIS: She fell into the bay where the adjoining bus would 
have come in. 

THE COURT: In the lower right hand of the picture? 

MR. ENNIS: That is right, sir. 

THE COURT: All right. 7 

MR. ENNIS (to jury): Mrs. Powell indicated she fell down in 
here (indicating on photograph). 
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BY MR. ENNIS: 

Q. Now was there a bus present-- 

THE COURT: May I see that exhibit, please? 

MR. ENNIS: Yes, sir (the exhibit being handed up). 

THE COURT: Continue. 

BY MR. ENNIS: 

Q. Was there any bus in the bay? When I say "bay," that is the 
slot where the buses come in. Was there any bus present when you 
fell? A. No, sir. 

Q. How far were you from your daughter at the time you fell? 
A. She was right in front of me. 

@. Was there anyone between you and your daughter? A. Not 
at the time I fell, no, sir. 

Q. Were there people in back of you? A. Yes, sir. 

Q@. Were there people on the left of you? A. Yes, sir. 

Q. Now following the fall, state what if anything you did. A. I 
just iaid there. 

Q. And where did you lay? A. In where I fell, off the ramp. 

Q. Didianyone come and treat you, or come to speak to you? 
A. A gentleman came to try to lift me up, andI said, "Don't move 
me." 

Q. Did you know who he was? A. No, sir. 

* * * * 

51 Q. Mrs. Powell, I neglected to ask you, I know you are wear- 
ing glasses now. Were you wearing glasses at the time of this accident ? 
A. Yes, sir. 

Q. Is your vision good? A. Very good. 

Q. Can you see everything in this courtroom? A. I can see 
everything, yes, sir. 

@. And what is your vision--was your vision good on the day of 
this accident? A. Yes, sir. 

-_ Q. As you were leaving the platform did you notice this depres- 
sion or drop? A. No, I did not. 
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Q. Now, you said there were people all around you. Looking 
at plaintiff's exhibit 1, will you point and show me so I can show his 
Honor and the jury, where the people were. A. The people were all 
around here and in the back. 
Q. Andinthe back? A. And in the back. 
Q. When you mean the back, you mean at the head of the termi- 
nal? A. Yes. 
52 THE COURT: The other side of the pole? 
BY MR. ENNIS: 
Q. Were they on the other side of this pole? A. Yes, sir. 
Q. And was that pole there the day that you fell? A. Yes, sir. 
Q. Now, did you have any baggage with you? A. No, only my 
purse. 
Q. Well, were you taking baggage to Virginia Beach? A. At 
the time, yes, sir. 
Q. Didyou have grips? A. My daughter had them, not I. 
Q. And do you know where those grips were? A. They were 
sent to Virginia Beach. 
Q. Well, were they on the bus, if you know? A. Not that we 
were on, that I know of. 
Q. Well, did you ever get them off of the bus? A. No, sir. 
Q. Now, when you alighted from the bus were you carrying 
anything? A. No, sir, nothing only my purse. 
Q@. And how large was your purse? A. Well, an ordinary 


purse. I would say it was about 12 inches long. 
x * * * 


53 Q. By the way, as you alighted from the bus and were on the 
ramp, was there any loud speaker warning you about the crowds or 
about the depression? A. No, nothing at all. | 

Q. Did the bus driver offer you any assistance? A. No, sir. 
Q. Did you see any porters onthe ramp? A. No, sir. 
54 Q.* Did you see anyone on the ramp that you might have thought 


was connected with the terminal? A. No, sir. 
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* * 


- CROSS-EXAMINATION 


BY MR. HOWELL: : 
* * * x. 


56 Q. Now, Mrs. Powell, I believe you testified that you departed 
ona bus, Scranton, Pennsylvania, at 4 a.m. in the morning of August 
13? A. Yes, sir. 

Q. Mrs. Powell, what time did you get up, do you recall? 

A. Well, I got up about 3 o'clock and got prepared. 

Q. You had to pack your luggage and so forth? A. Yes, sir. 

Q. Or had you packed your luggage the night before? A. Well, 
yes, before, early in the evening. 

Q. Sure, and what time did you go to bed that night, the pre- 
ceding evening; do you recall? A. About eleven o'clock. 

Q. Now, Mrs. Powell, I understand that you are, or you were, 
prior to your unfortunate injury, familiar with these Interstate buses 
and that you had in fact ridden Greyhound buses and where had you rid- 
den those buses? A. Went to Virginia Beach. 

57 Q. Had you gone any place else? A. Yes, I was to New York 
several times. 

x * * pa 

Q. Which did you use when you went to New York? A. The 
Greyhound bus. 

ae 5d * * 

@. Now, Mrs. Powell, while you were in Baltimore I under- 
stand that your daughter more or less made the arrangements for the 
change to the next bus? A. Yes, sir. 

@. I understand that she purchased the tickets for the bus but 
that you supplied your own money for the purchase of your own fare? 

58 A. Yes, sir. 

Q. But she more or less took care of checking the baggage, all 
of the other hundreds of necessary little things arising when you are 
traveling? A. Yes, sir. 
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Q. Now, Mrs. Powell, you have also testified, according to my 
note here, that when you boarded the bus in Baltimore, you did not know 
where that bus was going. No one told you where that bus was going or any- 
thing else? A. No, sir. 3 
Q. But your daughter had made the arrangements and you were 
more or less relying on your daughter to make those arrangements ? 
A. Yes, sir. 
Q. Whichever bus your daughter got on you would have gotten on, 
also? A. Yes, sir. 
Q. So, if she had taken some other bus, other than this one, you 
would have taken that one, too? A. Yes, sir, I would have. 
Q. Now, Mrs. Powell, when you boarded this bus in Baltimore, 
you mere able to obtain a seat, were you not ? ook Yes, sir. 


39 Q. Now, Mrs. Powell, your attorney has asked you about your 
vision. I believe at the time I took your deposition, you indicated to me 
either on the deposition or by way of conversation that you can thread a 
needle without any trouble. A. Yes, sir, I can thread a needle without 


60 glasses on. 
x x * * ° * 


Q. In any event, so far as you know, there is nothing wrong with 
your vision? A. No, sir. 
Q. And you can see all of the ladies and gentlemen in the! jury box 
right now? A. Yes, sir, I can see everyone. 
Q. Now, Mrs. Powell, when the bus arrived in Washington, as I 


understand, you followed your daughter off the bus? A. Yes, sir. 
* # * * * 


Q. Now, when you alighted from the bus in Washington--well, let 
me say, as I understand you were entirely off the bus at the time? A, Yes, 


sir. 
Q. You were not in the process of getting off of your feet, Your 


two feet were actually on the ground? A. Yes, sir. 
Q. You followed your daughter. I believe you stated that your 
daughter had gone to speak to the driver? A. Yes, sir. 
Q. And that he was standing by the luggage compartment of the bus? 


A. By the bus. Ido not know just what part. 
am * * * 


62 Q. Mrs. Powell, I will ask you, what I said here, you said, you 
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mentioned your daughter went to speak to the driver who was standing by 
the luggage compartment and you said yes. 

MR. ENNIS: Can I have the page number? 

MR. HOWELL: Page 11 of the deposition. 

Is that correct? Iam just trying to place more or less where they 
were standing having their conversation. 

THE WITNESS: Well, I did not see them, to tell the truth. I was 
just going. 

BY MR. HOWELL: 

Q. She walked back toward the luggage compartment and you 
followed her back there? A. Yes. 

63 @. And he was outside of the bus at that time, and not inside of the 


bus? A. Outside, yes. 
x % 


Q. Are you familiar with this type of bus? It is one of those 
General Motors Type buses, I believe. A. I do not understand. 

Q. Does the bus look anything like the ones you may have ridden 
on the Greyhound? A. Yes. 

Q. They were Sate rae those? A. Shotlar, yes. 


Q. And then, Mrs. Powell, after your daughter completed her 
conversation with the bus driver, or whoever she was speaking to, and you 
stated that you did not recall the bus driver, she may have been only stand- 
ing by him? A. No. 

Q. He may not have even been 2 company employee as far as you 
know ? A. That is right. 

Q. But she spoke to someone down there by the luggage compart- 
ment? A. Yes, sir. 

Q. Then I understand she turned around and contemplated how to 
get into the terminal? A. Yes, sir. 

Q. And you made the motion, also, and that was when you fell? 


A. Yes, sir. 
* 


* * 
65 Q. Now, Mrs. Powell, I asked you on your deposition as to where 


your daughter was in reference to you, and you told me, and I believe you 
have said the same thing here this morning, that she was in front of you. 
A. Yes, sir. 

Q. And now on your deposition you stated to me that you could have 


touched her if you had wanted to, but you were somewhat more than an 
arm's length in front -- she was an arm's length in front of you? 
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A. She was just like here, and I was here--. 
Q. Excuse me, Mrs. Powell. Iam sorry. I wanted to find the 
language here so that it would not be my recollection when we were re- 
lying upon this, but rather what was your recollection. 
Now, on page 15 I have asked you how close you were standing 
to your daughter and you answered: "Well, she was just in front of me 
but she was on my left side. She was in front from where this here 
thing where I fell was. She said she kind of was near the edge of this 
ramp and that she moved over and she was just about to turn to;me and 
66 say 'Mother, watch there,’ and before she could tell me, I had 


fell."' 


“Now you have indicated with your arm," on here, evi- 
dently at that time you were giving that answer you were indicating with 
your arm where your daughter was. A. Yes, sir. 
Q. The question is, 'NNow you have indicated with your arm. 
How far in terms of inches or feet would you say she was standing in 


front of you, if you know? 
"A. Well I could touch her if I wanted to." 
That is correct? A. Yes. 
Q. Yes. "Could you touch her by extending your arm all the 
way as you have just done ? 3 
"A. No." 
"Q@. She was closer than that or further removed than 
that ? 
"A. She was further in front of me." 
So evidently she was that far, and a little bit further, you could 
have touched her if you had reached forward. A. Yes, sir. 
67 Q. Was anyone standing between you and your daughter 
A. Not at that time, no, sir. 
Q. Now, this is the time immediately prior to your fall of 
which I am speaking. A. Yes. 
Q. Now, I asked you on the next question whether or not you 
recall if this sidewalk or ramp or whatever you want to call it was damp 
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or slippery. You answered: 
| "Tt could not say because I didn't notice the sidewalk at 


all." 

Then I asked you: "Did you happen to look? 

You answered, "I don't think I did as I know of. I was just 
walking along as I would walk on any platform that I was ever on be- 
fore." 3 , 

That is correct, is it not, Mrs. Powell? A. Yes. 

Q. Im fact, you did not believe you had any occasion to look 
down to see what type of object or platform? A. I just followed the 
people that were all in front of me. 

Q. Thank you. You were following your daughter? A. Yes, 

Q. Surely. I believe you have testified or perhaps you have 
not, but have you ever seen a terminal like this before? Had you ever 

68 seen this type of terminal before? A. No, sir. 

Q. So, at the time you alighted from this bus, this was strange 
ground to you? A. Yes, sir. 

Q. You had not seen it before? A. No, sir. 

Q. At that time did you know that you had never been in this 
terminal before? A. Yes, sir. 

* * * * 

Q. Now, Mrs. Powell, I understand the condition of your 
health and your alertness and your general physical mobility was 
rather excellent immediately prior to your fall? A. Yes, sir 

+ * * * 

Q. * ** For example, you did not walk with a limp? A. No, 
sir. Not at all. 

Q. A person looking at you would be unable to determine 
whether you did have because to all intents and purposes your appear- 

- ance is that you were extremely well preserved and alert, fully and 
physically capable? A. Yes, sir. 

Q- I believe es you were 74 years? A. tes, sir. 





29 
Q. Now, Mrs. Powell, when you took this trip to New York, or 
these trips, you say that you went by the Greyhound? A. Yes, sir. = 
Q. And you alighted from the Greyhound bus in New York City 
at their terminal in New York? A. Yes, sir, I did. 
Q. And you returned to Scranton by the same method? |A. Yes, 
I did. | 
Q. Now, Mrs. Powell, you have described people on the stand 
as being a crowd. A. Yes. 
ca *x 4 * 
70 Q. But these people who were standing there, you have told me 
they were not disorderly or pushing, they were simply standing and 
waiting for their luggage or minding their own business? A. That is 
right. fe 
Q. There was not a riot there or anything? A. No, sir. 
Q. In fact, there was not any pushing or elbowing, was there? 
A. No, sir. ; 
Q. And, in fact, when you fell it was not occasioned by anyone 
pushing or crowding you? A. No, sir. . 
71 Q. It was simply because you were unaware of the fact 'that you . 
were approaching this ramp? A. I was unaware of that and I put my 
foot down like that. 


* * * Ss 

Q. Your daughter was engaged in conversation with the bus 
driver but other than that there were no other employees around, to 
72 your knowledge? A. No, sir. 
Q. Did you ask this bus driver for any assistance? A.) No, 
sir. 


Q. Prior to your fall were you in need of any assistance? 
A. No, sir. 

Q. And you were not in need of any assistance, as I understand, 
because your health was pretty good? A. Yes, sir. 

Q. And you did not have physical impairment or visual impair- 
ment or mental or any other type of impairment? A. No, sir. 
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x * * ss 
75 Q. Now, Mrs. Powell, when you alighted from the bus here in 
Washington or any time prior to your fall, did your daughter offer you 
any assistance? Did she take your arm or do anything like that? 
76 A. Yes, sir. 
Q. She did? I mean prior to your fall, not after your fall? 
A. Yes, sir. 

Q. *** You have testified that there were people in front of 
you and people to your left and people behind you as far as you recall? 
A. Yes, sir. 

@. But evidently there were no people to your right or else you 
may have struck them as you fell? A. That is right, no people at my 
right. 

* * co * 

Q. Now, Mrs. Powell, just one or two last questions. You 
have testified that you were not familiar with this terminal. You testi- 
fied that you had never been to this terminal before. You have testified 


that you have no impairment to your vision. You have testified that no 
77 one pushed you or shoved you. A. Yes, sir. 
Q. You have testified that you did not look at the ramp? A. No, 


Q. You have just indicated you have not? A. Yes. 

Q. Now you could not learn what the ramp was like unless you 
looked at it, could you? You indicated yes. 

MR. ENNIS: She said that is right. 

BY MR. HOWELL: 

Q@. You have indicated yes. A. Yes. 

Q. But you did not look at the ramp, did you? A. No, sir. 

Q. And, if you had looked, you would have known what the 
ramp was like, would you not? A. That is right. Why, certainly. 

ae e * * 

REDIRECT EXAMINATION 
BY MR. ENNIS: 
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Q. Mrs. Powell, when you were following your daughter and the 
crowd off the ramp, were you looking straight ahead? A, Yes, Sir. 
Q. Did you have any occasion to look at your feet or at the ramp? 
A. No, sir. 
Q. Now, you saw the picture, plaintiff's exhibit 1, the bus with a 


door open? A. Yes, sir. 
Q. Do you recall whether that door was open when you were follow- 


ing your daughter off the ramp? A. No, sir. 
~Q. It was not open, or don't you recall? A. It was not open. 

Q. It was not open? A. No. 

Q. And you have testified no people to your right so you went to 


the right of the pole, is that correct? A. That is right. 
ae * 4 * 


* 
79 RECROSS EXAMINATION 


BY MR. HOWELL: 
Q. Mrs. Powell, would you say this describes the situation (exhibit- 
ing picture to witness)? This is your attorney's exhibit which you have 
identified as, to the best of your recollection, the location of the bus. 
A. Yes, sir. 
Q. Off of which you alighted? A. Yes. 
Q. Would then this also describe the approximate location (indicat- 


ing). I tried to make them as similar as possible. A. They are similar, yes. 
80 ak * a * * 
MR. HOWELL: May I have this marked the next succeeding number? 


DEPUTY CLERK: Defendant's Exhibit 1 for identification, 
* #* * * * 


180 MABEL LANYON 
was called as a witness by counsel for the Plaintiffs and having been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. ENNIS: 
Q. Will you state your full name, Mrs. Lanyon? A. Mrs. Mabel 


Lanyon. 
Q. Where do you reside? A. 1122 Reynolds Avenue, Scranton, 


Pennsylvania. 
Q. Are you one of the plaintiffs in this case? A. Yes, sir. 


Q. And are you the daughter of Anne Powell? A. Yes, = 
* ae * * 


Now, had your mother of your own knowledge ever been to 
Virginia Beach before? A. Yes, sir. 
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Q. Do you know what method she used on the prior occasions, as 
to transportation, to go to Virginia Beach? A. Greyhound lines. 3 

Q. Greyhound bus lines? A. Yes, sir. 

Q. Do they originate or run through Scranton? A. They have a 
terminal in Scranton. 

* / ® * * * 

184 Q. Tellus what time you got on the bus in Scranton. A. We got 
on the bus at 4a.m. We were there around 20 minutes to 4. 

Q. Did either you or your mother, if you know, know any other 
person on the bus? A. No, sir. 

Q. Then-tell us what happened. Where did the bus go? A. The 
bus went down through Harrisburg, and then after it left Harrisburg there 
was a large noise in the back of the bus, that the people moved to the 
front due to the noise, and then the bus stopped. I do not know the town 
but it was a stop where the buses stopped. 

Q. Well, did this particular bus actually take you and your 
mother to Washington? A. No, sir. 

* , x Bd * 

185 Q. What happened? A. The bus broke down at this--it was 
broken down, that is why he stopped at this particulat stop. 

Q. Well, did the bus go on from there? A. Yes, it went 
around 20 miles an hour, very slow. 

Q. Well, where did the trip on this bus terminate? A. Oh, 
Baltimore. 


* * * * * 


186 Q. Oh, by the way, when you boarded the bus in Baltimore, 


187 can you give us some idea as to the condition of it as to passen- 


gers? A. It was a crowd getting on to the bus. Mother was up front 
and they had to make way for me through so I could get on with my 
mother, and we had to go to the rear. I followed her because that was 
the only seat there, the last seat in the bus. She sat by the window and 
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I sat next to her. Then all of the other people got on and were standing 
hanging on hangers,down the aisle of the bus. 

Q. Would you have any idea the number of persons that were on 
that particular bus? A. No, sir. 

Q. Now, when the bus arrived in Washington, do you recall 
what, if anything, the driver said? A. While we were sitting all I 
know, he said, everyone out. 

Q. What did he say? A. Everybody out. 

Q. Did you hear him say anything else? A. No, sir. 

Q. Was there any remark by the bus driver such as ' atch 
your step"? A. No, sir. 

Q. Now, you got off the bus with your mother? A. I got off 

ahead of her; yes, sir. 

Q. Did you stop to talk with anyone? A. Yes, sir. 

Q. Who? A. The driver, to inquire as to where we were to go 
next. 

Q. Now, at that time did you observe or notice the crowd or 
whether there was a crowded condition or not? A. Yes, sir, there 
were people all around us. 

Q. When you say "people all around you", what do you mean by 
that? A. Well, they were milling around, moving, as you would say. 

Q. Now, let me show you this picture and you tell me where you 
saw pictures--where you saw these people moving around. Do you 
recognize that terminal? A. Yes, sir. 

Q. Had you ever been in that terminal before? A. No, sir. 

Q. Now, when you say people were milling and moving ‘about, 
just show us where, show us so we can identify where they were milling 
and moving. Point tothat. A. Well, this ramp, if that is what it is. 

THE COURT: You mean the platform beside the bus? 

189 THE WITNESS: Right out in front of the door, yes, sir. 

THE COURT: Yes. 

THE WITNESS: People were all around, here, everybody was 
going where he was supposed to go, moving around. 
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BY MR. ENNIS: . | 
Q. Did you observe whether there were any porters:there at 
that time? A. No, sir.. 
Q. Did'you know where the baggage compartment was? A. I 
know where it is on the bus, certainly. 
Q. Was there anyone there on the platform directing the move- 
ment of the passengers? A. No, sir. 
Q. Now, did there come a time when you attempted to leave the 
ramp to go into the terminal? A. I turned to face the terminal. 
Q. Now, when you turned to face the terminal, did you observe 
the condition as to the people at the head of the platform here? A. Yes, 
sir. 7 
Will you state what that condition was as to a crowd? A. The 
entrance you could not go through because people were all standing 

190 there, and I turned my head to see how I could get into the termi- 
nal, because you could not go up into that entrance because of the people 
that were standing there. 

Q. All right, now at that time did you observe this slip or what- 
ever term is used, next to the platform? A. I guess you would call it 
an intuition, rather, because, something cautioned me to look at my 
feet and I saw that my foot was level with a drop-off, like a curb, like. 

Q. Now, was there any bus in that particular bay at that time? 
A. No, sir. 

@. Now, what if anything did you do? A. My first thought was 
my mother, to warn her, and when I heard her say "Oh, Mable"'-- 

Q. Then what happened? A. I said, "Come on and get the bus,” 
and I turned and she was on the pavement. 

@. Now, where was she when you turned? A. She was laying 
on the pavement, and there is a metal-- 

Q. When you say on the pavement, do you mean on the platform 
or in the bay? A. In the bay. 

191 Q@. I show you a picture of a platform and a bay and call to your 
attention this metal strip. Is that what you refer to? A. Yes, sir. 
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THE COURT: Did you refer to a metal strip? 
MR, ENNIS: Yes. 
THE COURT: I thought you interrupted when she said "metal"-- 
THE WITNESS: To me it looked like a pipe, sir. 
THE COURT: Where was it? 
THE WITNESS: It was in the bay. 
MR. ENNIS: I would like to have this picture identified. 
DEPUTY CLERK: Plaintiffs exhibit 7 for identification. 


(A photograph is marked for identi- 
fication Plaintiffs Exhibit No, 7.) 


BY MR. ENNIS: 
Q. Looking at this exhibit which has been identified will you 
point where your mother was lying. A. Here, her head was--I could 
not figure out why she did not bang her head-- 
THE COURT: That is not the question. Where did you see her 
lying? Where was she lying? 
THE WITNESS: In the bay, with her head up by the metal pipe. 
THE COURT: That does not mean a thing for the record there. 
MR. ENNIS: The metal pipe is in the middle of the bay and it is 
what they call a chuck, used to preclude a bus from going any further. 
It stops at that point. 
THE COURT: Wait a minute. Have you seen this? 
MR. ENNIS: He has a copy of it. 
MR. HOWELL: I would like to know what you are looking at. 
MR. ENNIS: I would like to offer it in evidence. 
THE COURT: Let Mr. Howell see which one you are offering. 
You have several in your hand. 
MR. HOWELL: I do not quite know which one he has indicated. 
MR. ENNIS: Indicated her mother's head was lying on the metal 
chuck. 


MR. HOWELL: Her head was lying on the metal chuck. | Mrs. 
Lanyon, did you say your mother's head was lying on top of this) metal 
chuck? 

THE WITNESS: I knew that was by her head. 








36 
MR. HOWELL: Her head was near that but it was not on top of 


THE WITNESS: I do not remember. 

MR. ENNIS: Do you have any objection to the picture? 

MR. HOWELL: What is its purpose? 

MR. ENNIS: I just want to identify where her mother was. 

THE COURT: Her testimony shows about where on the picture. 
She saw her mother with her head near the chuck or on it. It may be 
received in evidence. 


: (The picture previously marked for 
| identification plaintiffs Exhibit 7 was 
| received in evidence.) 


THE COURT: You did not say that chuck there was in front of 
the front wheel, did you? 

MR. ENNIS: The wheels, they pass over it. It is there for 
some reason to prevent a bus, it tells a driver when he can go just that 
far. How far he can go, I guess. 

MR. HOWELL: A safety device, your Honor. 

THE COURT: I see. It is behind the front wheel. I thought you 
said it was in front. 

BY MR. ENNIS: 

Q. Now, after you saw your mother, after the fall, what, if 
anything, did you do? A. I stood there and the manager came out of 

194 the building and he said he would call-- 

Q. You do not have to tell us what he said. What did you do ? 
A. I just waited for the ambulance to come. 

Q. And did an ambulance come? A. Yes, sir. 

Q. Did you ride in the ambulance with your mother. A. Yes, 


Q. Where did it take her? A. To Emergency Hospital. 
Q. Did you get out of the ambulance at Emergency? A. Yes. 
x * * * 
220 Q. Mrs. Lanyon, this morning did you accompany Mr. Warren 
and myself to the Trailways Terminal? A. Yes, sir. 
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Q@. Were you able to observe--we have spoken of platforms and 

bays and ramps--the exact ramp that the bus came in to the Trailways 
Terminal on August the 13th, 1955? A. Yes, sir. 
Q. Iam showing you an exhibit of the defendants, marked No. 1, 


and ask you-- 

THE COURT: For identification? It hasn't been offered, has 
it? 

MR. ENNIS: No, sir; it has not. 

221 BY MR. ENNIS: 

Q. Does that represent what you saw this morning? A. | Yes, 
sir. 

Q. Was there a bus in this bay this morning when you looked at 
it. A. Yes, sir. 

Q. And can you tell us, so there will be no misunderstanding , 
which ramp that was? A. The furthest to the left. 

Q. In other words, it was the first ramp? 

THE COURT: To your left as you go in? 

MR. ENNIS: Yes. 

THE WITNESS: Yes, sir. 

BY MR. ENNIS: 

Q. Andto more specifically identify it, to the left of the ramp 
is there any passageway that you observed? A. Yes, sir. 

Q. And do you know where that passageway goes? A. I don't 
know. . 

Q. Did you have occasion with Mr. Warren to observe the width 
of this ramp? A. Yes, sir. 

Q. Did you have occasion to observe the length of the ramp 
from the elevated part down to where it becomes level? A. Yes, sir. 

222 Q. Now from your observation and from what measurements 

yoy made, can you state approximately the width of this ramp at its 
head? That is where the pole is. A. The width? 

Q. Over there, yes. A. About five feet. 

MR. HOWELL: If Your Honor please-- 








BY MR. ENNIS: 

Q. Is it just as wide-- 

THE COURT: One minute. 

MR. HOWELL: I don't know if the witness has established that 
this is the same ramp on-- 

THE COURT: I thought she had. 

MR. ENNIS: She has. 

THE COURT: She testified as to that. 

MR. HOWELL: She testified it was the farthest one to the left, 
your Honor. Is it ramp No. 3? 

MR. ENNIS: It is ramp No. 1--or the first ramp to the left. 

MR. HOWELL: It is the same one-- 

MR. ENNIS: That is right, sir. 

BY MR. ENNS: 

Q. Can you state whether or not the width at the bottom of the 
ramp where it becomes level with the so-called walk is the same as at 

223 the head of the ramp? A. No; it goes up. 


°"Q.° Is it just as‘wide; or is it i you remember 
ok, I thought it'went a little wider. © — ; a 
“(ME COURT: - Where ?™ Top or bottom? — 


THE WITNESS: At the top. 
BY MR. ENNISS% °¢85 or SEW eULO SAt 
@. And you said, as I understand it; you approximate it at five 
feet at the top,” ane itis a oe wider than’at the: pottom A. About 
five feet. oa 
“Q: -Now can you state the approximate length of the ramp, from 
the elevated portion down to where it becomes level with the walk? 
‘A. About the°third of 2° bus--whatever the length of a bus would be. 
Q: “You wotild approximate it as'a third'of a bus? A. Yes. 
MR. ENNIS: I am going to offer this pictures Mr. Homer, “if it 
is‘all right ‘with you.’ 
: 2"PHE COURT: ‘With no objection; ‘it' may ‘be received. Let 1 me 
take a look at it. 
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‘(The photograph heretofore marked 
for identification as Defendants’ Ex- 
hibit No. 1 was marked and received 
in evidence as Plaintiff's Exhibit 

No. 21.) 


224 THE COURT: I take it from the evidence that I have heard thus 
far that the plaintiff and her daughter came out of this front door, which 
is the exit, isn't it? | 

MR. ENNIS: Right, sir. 

THE COURT: The open door was eee in a. line with the 
outer edge of that round, steel pole. 

MR. ENNIS: Right, sir. 

THE COURT: I haven't seen anything here yet to show what is 
the ramp and what is the flat portion. The floor of the terminal, to 
which this ramp evidently goes, is that indicated here? 

MR. ENNIS: Yes; it is at the very end, right at the bottom. 

THE COURT: It is a broad passageway, isn't it? It is a broad 
space where people traverse? 

MR. ENNIS: It is. about five foot where people traverse going 
down. 

THE COURT: I am not talking about that. 

MR. ENNIS: Yes; it is a platform where people walk on it. 

THE COURT: This is a flat platform. 

MR. ENNIS: That is right. 

THE COURT: Indicating where the man is standing here, a 
trifle behind; that is flat, isn't it? 

MR. ENNIS: That is right, sir. 

225 THE COURT: This is a ramp going up to that flat part. 
MR. ENNIS: That is right, sir. 
THE COURT: Now, has the witness testified that it is five feet 





MR. ENNIS: That is right. 
THE COURT: And where is it less than five feet? 
MR. ENNIS: At the base where it-- 
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THE COURT: That is not shown in this picture, is it? 

MR. ENNIS: Yes, it is. It is at the very base of the picture. It 
is just about the distance. 

THE COURT: Well you don't see the end of the-- 

MR. ENNIS: Well I have other pictures, if Your Honor please. 

THE COURT: Does this platform extend the length of the bus? 

MR. ENNIS: No. Well, there is a platform; but the rising por- 
tion does not. 

THE COURT: That is not what I am talking about. 

MR. ENNIS: The platform, surely, extends all the way out to 
the street, where the bus comes in. 

THE COURT: Isee. Then this is merely the part that rises? 
And that is taken from about the first third of the bus? 


226 MR. ENNIS: That is right, sir. 
THE COURT: I want the jury to thoroughly understand it, be- 
cause I know if I didn’t understand it, possibly they may not have, either. 
MR. ENNIS: (to jury) This picture is similar and represents 


the same as Plaintiff's Exhibit 1 that was offered yesterday, and it is 
counsel for the defendants’ exhibit. 

MR. HOWELL: Excuse me, Your Honor, I presume that be- 
comes plaintiff's exhibit, now that he has offered. 

THE COURT: Oh, itis. It is a plaintiff's exhibit. 

BY MR. ENNIS: 

Q. Now, Mrs. Lanyon, let me go back a little, and I don't re- 
call whether I asked you these questions. I might have. And if it is 
repetitious, I apologize. But when the bus came into Washington, on 
August the 13th, 1955, do you recall what if anything the bus driver 
said when he arrived in the terminal? A. He said, "Everyone out." 

Q. Was there any statement by that driver or any other person 
in the employ of the terminal to the effect of "Watch your step"? 
A. No, sir. 
Q. Was there any statement by that bus driver, or anyone else 
227 that you observed, that might have been in the employ of the 





/ 


41 
terminal, calling to your attention the drop on the right side of the bus 
ramp? A. No, sir. 

Q. Were there any porters on the ramp or on the walk? A. No, 
sir. 

Q. Did you notice anyone out there in any manner or form that 
you might assume was connected with either the Trailways Terminal or 
the Safeway Trails Line? A. Well, there was the driver. 

Q. The driver. Now, did you leave the ramp-- 

MR. HOWELL: Your Honor, I think we are leading a little bit 
too much here. 

THE COURT: Yes. Don't lead the witness. 

BY MR. ENNIS: 

Q. Can you tell us, then, after you got off the bus, if you ob- 
served the driver? A. I turned to the driver, who was standing to the 
right of the door. 

Q. Now there came a time that you left the ramp? Is that cor- 
rect ?--that you started into the terminal. A. I turned to face|the termi- 
nal. 

Q. Now at that time do you recall--and if you don't recall, say 
so--was the bus driver still on the ramp? A. I wouldn't know, sir. 

* * oe 

229 CROSS EXAMINATION 

BY MR. HOWELL: 

*x * * aK 

Q. "Question. Do you know where your mother was at this 

time? 

"Answer: No sir. I presume behind me. 
A. Yes, sir. 

Q. Did you see her at any time after alighting from the bus ? 
A. On the ground. 

THE COURT: Did you see your mother at all after you alighted 
from the bus until you saw her lying down on the ground? 

THE WITNESS: No, sir. 








* * 


BY MR. HOWELL: 
Q. Now, Mrs. Lanyon, on page 21 of your deposition, 
"Question. Would you say the crowd was disorderly ? 
"Answer. What do you mean--that they weren't moving? 
Everyone was in the way of one another I guess you would say." 
Was this crowd disorderly and was it pushing and shoving ? 
A.: No, sir. 

Q. Mrs. Lanyon, I believe you also testified there, and is it 
your testimony now, that you would not recognize the driver? You saw 
him yesterday, but other than that would you have recognized the driver? 
A. No, sir. 

Q. Mrs. Lanyon, what time did you arrive in Washington? 

A. Four p.m. 

Q. And you stated on page 22 of your deposition that you know 
that because you looked at the clock on the outside of the wall, did you 
not? A. Yes, sir. 

Q. Where was that clock located?, Was it above the entrance 
way or where was it? A. I don't remember, sir. 

Q. Is this your answer to my question: "Now, do you recall 

263 what time it was that the bus arrived at Washington on that 
Saturday? 
"Answer. Four o'clock. We were facing the clock. It 
is right above the building." 

And I asked you, also, on that same page: "Did you also look 
at the clock at the time your mother fell or at the time she fell or 
after? | ; 

"Answer. No sir." 
“That is your testimony now, is it? A. Yes, sir. 


Q. Now on page 15 of your deposition I asked you: 

"Question. How much time elapsed between the time 
that you first saw your mother on the ground and the time that 
the terminal manager arrived on the scene, could you estimate? 
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"Answer: It was so fast I couldn't say. You would say) it auto- 
matically happened, he was right there." Is that your testimony now? 


A. Yes, sir. 
* * % * * 


264 Q. Mrs. Lanyon, this is plaintiff's exhibit number 1, now in evi- 
dence. It has been identified by your mother and I believe by you also, as 


the correct location of the bus? A. Yes, sir. 
Q. Now, this is plaintiff's exhibit number 21, which is also in evi- 


dence, and which your mother has identified and I believe you did also, as 
being very comparable; is that correct? You have already testified that 


they are? A. Yes, sir. 
Q. And your attorney has offered both of these photographs in evi- 


dence, has he not? A. Yes, sir. 
* a 


* * * 
269 MR. HOWELL: Your Honor, may the record show that Iam now 
holding, and I have taken it from the Court's file, marked plaintiff's ex- 
hibit number 1, and it is the photograph which plaintiff's attorney produced 
at this deposition for her identification-- 
THE COURT: The record may so show. 
BY MR. HOWELL: 
Q. Do you recall that your attorney produced a photograph for you, 


and according to the Court's record this is that photograph ? 
* * ak * 


270 THE COURT: Was that handed to you at your deposition? 
THE WITNESS: Yes, sir. 
THE COURT: Very well. 
BY MR. HOWELL: 
Q. We all agree that this is the photograph which was shown to you 
at that time? A, Yes, sir. 
THE COURT: What exhibit is that; number one? 
MR. HOWELL: This actually is no exhibit in this case. It was used 
in the deposition. It appears to be the same. 
THE COURT: Is the same as number 1? 
MR. ENNIS: It is a duplicate of it. 
BY MR. HOWELL: 
Q. Now do you recall how your attorney asked you, and Iam 


reading from the very last line on page 46: --this was the question pro- 


pounded to you by your attorney, Mr. Warren. 
He is in this court room now, is he not? A. Yes, sir. 
Q. "Question. Now, as I understand it, Mrs. Lanyon, first -- 


strike that. 
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"First of all, I show you a photograph marked for identifica- 
tion as plaintiff's exhibit number 1, and I ask you whether or not that in 
general depicts the area where you got off the bus ? 
267 "Answer. Yes. I recall this pole. Of course, looking at this 
it seems closer. This was where all the people were. I recall that. Ei 


does seem closer, does it not, Mrs. Lanyon? A. Yes, sir. 
THE COURT: Closer to where you were standing, you mean? 


THE WITNESS: Yes, sir. 
BY MR. HOWELL: 

Q. "This was where all the people were, I recall that. 

"Question. You are pointing to behind the pole? "Answer. Yes, behind 
the pole, right here." 

THE COURT: That is toward the upper part of the ramp? 

MR. HOWELL: On the far side of the pole. 

THE COURT: I see. 

BY MR. HOWELL: 

Q. "Question. There was a crowd of people there behind the pole? 
“Answer. Yes, behind the pole." Is that your testimony now, Mrs. 
Lanyon? A. Yes, sir. 

MR. ENNIS: Mr. Howell, may I ask you to finish her statement 
on that page? That is the last two paragraphs, the last paragraph? 

272 BY MR. HOWELL: 

Q. "Question. Were there other people in the area in the picture 
here immediately in front of the pole? "Answer. Well, they were 
around me, all the people. There were people around me, that is all I 
know.” That is also your testimony here? A. Yes, sir. 

ad mt * * * 

MR. HOWELL: Your Honor, comparing these two photographs, 

I don't believe they are the same. 

THE COURT: Let me take a look. 

MR. HOWELL: I think perhaps the one from the deposition gives 
a better illustration of the ground. 

THE COURT: Well they are not from the same plate, because 


there are two men in one, and none in the other. They are not from the 


same negative, I see that. 





45 
MR. HOWELL: And it shows the base. of the ramp as well. 
273 = THE COURT: Do you mean the portion of the ramp that is at 
the lower part of the picture? 
MR. HOWELL: Yes, your Honor. 7 
THE COURT: Well they are not taken from the same negative. 
That is clear. 
BY MR. HOWELL: 
Q. Now Mrs. Lanyon, on page 14 of your deposition, I asked 
you: 
"Question, what I am trying to find out is were you like sardines, 
just bunched against the people ahead of you? "Answer. No. 
"Question. So that you had enough interval to see your feet? 
"Answer. Yes, sir." ae 
And in fact you could see your feet and you did see your feet, 
did you not, Mrs. Lanyon? A. Yes, sir. 
THE COURT: Did you look down? 
THE WITNESS: When I had that intuition. 
THE COURT: I see. You looked down and saw your feet 
_ THE WITNESS: Yes, sir. 
BY MR. HOWELL: 
* * ac * 
274 Q. And at this time you presumed your mother was following 
you, ‘did you not, Mrs. Lanyon? A. Yes, sir. 
Q. But you did not know where she was? A. No, sir, I couldn't 
swear. 
% * * * 
Q. Now, on page 10 of your deposition, Mrs. Lanyon, at the 
bottom I asked: 


275 "As I understand, when you got off the bus from the door, you 
turned toward the right, which would be-- "A. My head did anyway." 
THE COURT: My what? 
MR. HOWELL: My head turned, anyway. 
BY MR. HOWELL: 
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Q. Then my question continues: 

"ty ooking toward the. rear of the bus."' "A. The front end." 

Q. Now, Mrs. Lanyon as I understand from these photographs, 
as you alighted the door of the bus would have been on your lefthand 
side, would it not? A. Yes, sir. 

Q. And you say, with your head turned to the right, that would 
be away from the door, would it not? A. Yes, sir. 

Q. And'when I said, "Looking toward the rear of the bus," and 
you said, "The front then," you were evidently just confused? A. Yes, 
sir. 

@. Because the door is at the front part of the bus, is it not? 
A. Yes, sir. 

276 Q. And you were not facing the door ? A. No, sir. 

Q. You continued on page eleven: 

"The front then. When I got off the bus I looked for the driver, 
at the area towards the rear." 

A. Yes, sir. 

Q. "Question. You spoke to him? "Answer. I spoke to him 
and he told me'to go into the terminal, I turned my head and saw all the 
people at the front that you couldn't get in, then I had--I don't know 
whether I made a left-hand turn or a right-hand turn, I was looking to 
see as to how we would get into the terminal." e 

Do you recall that, Mrs. Lanyon? A. Yes, sir. 

@. Now where were you at this time that you were turning, 
while you were looking at how to get into the terminal? A. I was on the 
edge of the ramp. 

Q. Then you had just spoken to the driver and immediately 
turned around and you were over at the edge of the ramp? A. I was 
just facing the terminal. 

Q. But you have previously testified that the driver was stand- 
ing over by the tire of the bus on the other side of the ramp, have you 

: not? 
277 MR. ENNIS: Wait a minute, Mr. Howell. You didn't ask her 
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which edge of the ramp. There are two. 

BY MR. HOWELL: 

Q. Which edge of the ramp were you standing on? A. Iwas to 
the right of the ramp. 3 

Q. The one away from your bus? A. Yes, sir. 

Q. And you have previously testified in this case that the bus 
driver was standing on the left side of that ramp, have you not? 

THE COURT: You had better confront her with the question and 
answer. 

Do you mean in this voir dire examination? 

MR. HOWELL: Right here, yes sir. 

THE COURT: You may answer. Did you or did you not, 
you remember ? 

THE WITNESS: The driver was standing by the bus. 

THE COURT: What part of the bus? 

THE WITNESS: On the right-side of the door. Down from the 
entrance to the door. 

THE COURT: He was standing where he stood when he opened 
the door and got out of the bus; is that right, as the passengers walk 
out ? , : 

THE WITNESS: As you got out of the bus the driver was not 

there, sir. I had to turn to find him. He was to the right of the 


BY MR. HOWELL: 

Q. He was down the ramp, in other words? 

THE COURT: How far from the door? 

THE WITNESS: I don't know just how many inches. I thought 
by that luggage where it starts there, by the tire. 

THE COURT: Down by the luggage and tire section. 

BY MR. HOWELL: 

Q. Was he by the tire or was he by the luggage compartment ? 
Were the luggage compartments open at that time? A. No sir,|I didn't 
see them, sir. 
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Q. You didn't notice them and don't know whether they were open 
or closed, do you? A. No, sir. 

@. But you know he was standing down by the evace compart- 
ment on this bus? A. To the right of the door is all I could say, sir, 
by the bus. 

@. This is plaintiff's exhibit number 21, Mrs. Lanyon. Will 
you mark on this where the bus driver was standing, please? A. AS 
I recall he would be standing in this area (indicating). I got off the bus 
there and turned. 

279 Q. Will you mark that, please? A. Down here some place. 

THE COURT: You had better put a little more weight on that 
pencil. 

THE WITNESS: Around in this area (marking on photograph). 

BY MR. HOWELL: 

Q. Now Mrs. Lanyon, you have indicated or you have testified 
that you were standing on the opposite side of the ramp, have you not? 

THE COURT: Opposite side from whom? 

MR. HOWELL: Opposite from the bus driver. 

BY MR. HOWELL: 

Q. You were standing on the edge away from the bus, were you 
not? A. Yes, sir. 

Q. Will you indicate that on the photograph, please ? 

THE COURT: You had better put a number on it. 

THE WITNESS: That would be over here, sir. 

THE COURT: Indicating the right side of the photograph ramp, 
the front? 

THE WITNESS:. Yes. 

BY MR. HOWELL: 

Q. Now the part where you say the driver is standing is number 
one; and I am putting that on here now? A. Yes. 

280 @. And the place where you were standing we will put as num- 
ber two; and I have done that, have I not? A. Yes, sir. 

Q. Was there anyone between the two of you while you were 
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speaking? A. I don't know, sir. | 
THE COURT: Were you talking to him from that position? 

THE WITNESS: No, I turned here and spoke to him and asked 
him what I was to do, and he told me to go into the terminal and get 
another bus. Then I don't know whether I turned this way but I faced the 
terminal, sir. 

THE COURT: I see. 

THE WITNESS: And I was here then (indicating). 

BY MR. HOWELL: 

Q. Almost immediately after that, as far as you know, your 
mother fell? A. Yes, because she yelled "Oh, Mabel," and J turned 
and I looked and she was on the ground. 

Q@. You don't know where your mother was until after she fell, 
isn't that correct, Mrs. Lanyon? A. That is correct, sir. 

* * * cd 

283 REDIRECT EXAMINATION 

BY MR. ENNIS: 

Q. Mrs. Lanyon, when counsel identified the place where you 
were standing and where the bus driver was standing on the ramp? 

A. Yes, sir. 

Q. Were there any other people on that ramp? A. Yes, sir. 

Q. Will you describe the crowd, if any, that was on the ramp 
at the time? A. The people that got off of the bus were moving around, 
doing what I was doing. 

Q. And which way were they moving around? A. I don't know, 


sir. 


Q. Well, you used the expression "they were milling around." 
A. Yes, sir. 
Q. Now, they are not the people you speak of that was-- 
MR. HOWELL: Stop leading the witness. 
THE COURT: Don't lead the witness. Ask her what she saw 
and what she meant. She said milling around. 
BY MR. ENNIS: 
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Q. Now, were there any other people--I believe that is repeti- 

tious. You did testify there were people at the head. A. Yes, sir. 
284 Q. Now, at the time when you spoke to the driver did you have 

to yell across to him or could you get near to him? A. I stood in front 

of him, sir. ; : | 

Q. And how far were you from him, would you say, the number 
of feet? A. I don't know, sir. 

} Q. Were you as far as you are from you to me now? A. No, I 
was closer than that. 

Q. You were closer than that? A. Yes, sir. 

MR. HOWELL: Excuse me. The witness has already testified 
where she was standing and where he was standing. 

THE COURT: Iknow. This is redirect. It is a long time ago. 

BY MR. ENNE: 

Q. And were there people--if you recall--was anyone in back of 
you when you were talking to the driver? A. I don't know. People 
were around, that is all I know. 

THE COURT: You weren't noticing that then, were you. 

THE WITNESS: No, sir, I had one thought in mind: To get into 
the terminal. : 

BY MR. ENNIS: 

@. Now, Mrs. Lanyon, counsel read to you from your deposi- 

285 tion, Page 10, this question: "Then after you spoke to the driv- 
er, what did you do then?" 

Your answer: "I looked to the front and saw there was a crowd 
at the entrance|, so then I went to find, looked to see how I was going to 


. 


get in.” 

Were you going to get in? What do you mean by that? A. How 
I was going to get into the terminal without going directly where the 
people were. 

Q. Then you were asked: "When you turned and looked around 
back up towards the front of the bus, did you then see your mother?" 
A. On the ground, sir. 
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Q. Did you see your mother before she fell? When counsel 
says, "When you then turned and looked forward, back up toward the 
front of the bus, did you then see your mother," and your answer was, 
"No." A. No, sir. 
Q. Your mother was not between you and the crowd on the-- 


A. No, sir. 
* * * * 


286 Q. What, if anything, did you do with the unused portion of the 


ticket to Virginia Beach? A. I returned them for a refund. 
*K * * 


RECROSS EXAMINATION 


BY MR. HOWELL: 
Q. Now, Mrs. Lanyon, when you sent your tickets back|for re- 


fund you sent it to the Capital Bus Company in Pennsylvania, didn't 
you? 


THE COURT: Did you bring them to the ticket office and leave 


287 them there, or did you have to write a letter? 

THE WITNESS: I had to write a letter also. 

BY MR. HOWELL: 

Q. And that letter was addressed to Capital Bus Company? 
A. Yes, sir. 

Q. That bus company is not a defendant in the case, is it? 
A. No, sir. : 

Q. And that is the bus company that cerried you in to Baltimore? 
A. Yes, sir. 

Q. ‘And it was Baltimore where you transferred? A. Yes, sir. 

Q. Now, Mrs. Lanyon, just one last thing: Referring to Page 
23 of your deposition, about half way down the page, I was asking you 
about your conversation with the bus driver, and the question is: "Was 
he standing up when you asked him this ?" 

Answer: "yes, sir." 

Question: ‘What did he say to you?" 

THE COURT: Did you say, "Was he standing up?” 
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MR. HOWELL: Yes, Your Honor. 

BY MR. HOWELL: ee 

Q. 'tHe'said you all have to go in to the terminal and get an- 
other bus." : 

288 Question: "Did you then say anything more to him?” 

Answer: "No, sir. I was pretty well provoked with the whole 
trip." 

Question: "As I understand what you said previously, you turned 
toward the front of the bus and then you had this feeling of danger." 

Answer: "I know my head faced it, or something. I saw the 
entrance, it was all people." 

Question: ‘You mean the entrance to go in?" 

Answer: "After you got off of the bus you turned to go in to the 
terminal. If nothing occurred we would have to go over all these steps. 
That is what we would have had to do." 

Question: "Go across where?" 

Answer: "The terminal, across the platform, the ramps." 

Question: ‘'You mean the area where your mother fell you would 
have had to walk through it and go to that portion?" 

Answer: "Yes, sir." 

That is your testimony here today, also, is it not, Mrs. Lanyon? 
A. Yes, sir. 

Q. And what you have just said is that you were not going up 
the ramp to go/in to the bus terminal, but rather you were walking 


across the ramp to go up some other way? A. No, Sir, no, sir. 
* ok * . me 


290 Q. When you say you were proceeding up the ramp that is not 
what you were actually doing, is it? A. I wasn't walking. I was stand- 
ing right on the ramp. 

Q. You had just concluded your conversation with the bus driv- 
er? A. And then turned and was standing on the ramp. 

Q. And you turned and didn't take a step at all? A. No, sir, 
to find out how to get into the terminal, sir. 
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Q. At the place where you were standing was at the very edge 
of the ramp, was it not? A. Yes, sir. 
Q. And the bus driver was at the opposite side of the ramp, 
was he not? A. I don't know where he was then, sir. When I got off 
291 he was on the opposite side. 
Q. And he was on the opposite side when you had your conver- 
sation with him because you have indicated this on your photograph. 
A. Yes, sir. I don't know where he was after I left him. 
Q. Was anyone standing between the two of you? A. I don't 
know, sir. 
Q. You mean you were having a conversation with him and you 
don't know if anyone was standing between the two of you? A. Not when 
I was having the conversation there wasn't. 
Q. There was no one standing between the two of you at the 
time of your conversation? A. No, sir. I was talking to him. 
Q. So we at least know that the portion of the ramp was 
any way crowded. At least there was no one standing there. 
MR. ENNIS: Now, now. 
THE COURT: That calls for a conclusion. 
THE WITNESS: No, sir. 
BY MR. HOWELL: 
Q. You have answered there was no one standing between the 
two of you during your conversation. A. That is right. 
* * * * 
147 WILLIAM F. STURGEON, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ENNIS: 
Q. Will you state your name, Mr. Sturgeon. A. William F. 
Sturgeon. 
Q. And what is your occupation? A. A policeman, Metropoli- 
tan Police Department. 
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Q. Where are you attached in the Police Department? A. No. 

1 Precinct. : 7 

Q. And how long have you been a member of the Metropolitan 
Police Department? A. Since 1942. 

Q. During the course of your association with the Police De- 
partment have you from time to time entered the employ on a daily 
basis with the Safeway Trails bus lines? A. Yes, sir; I have. 

* * * * 

148 Q. Calling your attention to August the 13th, 1955, were you 
driving on that day for the Safeway Trails? A. That is correct. 

« * ci * 

150 Q. *** And in the course of your stopping at Baltimore, and 
during the various trips , do you interchange with any other bus line 
there? A. There are occasions, yes, sir. 

Q. You do interchange with a bus line? A. It is not the general 
rule; but there are occasions when you do interchange with other bus 
lines. 

Q. Have you ever interchanged, you personally that you know 
of, with the Capital Trailways of Pennsylvania?,.A.| I would say yes. 

Q.. Do-you: recall this particular day., August the 13th, 1955, 
whether you interchanged with any bus line and took on additional pas- 
sengers at Baltimore. A.» couldn’t-say;no, sir. 

151 THE COURT: I wonder if the jury understands what. "inter-. 
change" means. \Do:you mean; Counselor, -that they transfer from the 
bus of one line into the bus of another? 

MR. ENNIS: That is right, sir. The passengers get off and get 


* aise Mite aod a ey *, 
Q@. Now do you remember whether or not on August the 13th, 
1955 that you had a Mrs. Powell and a Mrs. Lanyon as passengers 
on your bus from Baltimore ?. A. No, sir; I do not. 
~ Q. “You don't remember? A. No, sir. 
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Q. Do you remember coming into the Trailways terminal in 
Baltimore on that date? A. Yes, sir, I would say I do. 
Q. Do you recall what time it was that your trip would have 
ended that day? A. No, sir. 
152 Q. Did anyone call to your attention the fact that a lady had 
been injured on that day? 
THE COURT: You mean at that time? 
MR. ENNIS: Yes, sir. 
THE WITNESS: I saw the ambulance leave the terminal on that 
particular day. 
BY MR. ENNIS: 
Q. And did you inquire, or did anyone inquire of you, whether 


or not this lady had been a passenger on your bus? A. No, sir. 
Q. Did you talk to the dispatcher or the terminal manager that 

day about the lady's injury? A. No, sir. 
Q. Now did the dispatcher or someone in charge of the terminal 

call you the next day and ask you about the incident? A. To my recol- 


lection it was the next day. 
@. And who called you, sir? A. It was the dispatcher, But 
again I don't know which dispatcher it was. 
Q. And without telling me what he said to you, was the conver- 
sation relevant to this lady's accident? A. Yes, sir. 
@. And you don't recall the name of that dispatcher? A. No, 
sir. 
153 Q. Now, when you arrived in Washington, when you say you do 
recall arriving in the terminal on the 13th, just what were your duties? 
What did you do? A. I pulled the bus into the stall, assisted the pas- 
sengers off of the bus, checked the bus to see if there was any baggage 
or anyone left on the bus, closed the door, and made my report; and 
then, more than likely, took the bus to the garage. 
Q. Now on that day--that was on a Saturday in August, /|was it 
not--do you recall the number of passengers you had on that bus? 
A. No, sir. 
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Q. Was it what you would call, do you recall, a heavy day or 
a light day in traveling? A. Well, a Saturday in August, it would more 
than likely be a heavy day. 

@. And did you observe the number of people who were in the 
terminal on that day when you went in? A. I would say there was a 
large number of persons. 

Q. A large amount of people. And did you notice the number of 
persons that would have been on the ramp where you pulled in, or on the 
immediate platform? A. Well, on the ramp it would be very unlikely 
to have anyone there, because it would be empty stalls. There would 

154 be no reason for there to be people there. 

Q. Do you recall that day whether or not the baggage was de- 
livered to the people that were on your bus? A. I couldn't say whether 
it was delivered directly to them or not. They unload the baggage at 
that point. 

@. Do you recall whether or not on that day any porters were 
on the ramp to help the people get the baggage out of the bus? A. Well, 
the porter would unload the baggage at,that point. -.. 

Q. Do you recall if,there was a porter there that aa A. I 
wouldn't say definitely whether there was. Well, there would have to 
be one, because I couldn't move the bus until they unloaded the baggage. 

Q.. In other words, you couldn't leave the bus until the baggage 
was unloaded?..A. -Until it was unloaded. 

Q. Let-me refer to your deposition. On page 12 you were 
asked this question: 

"Do you recall on this particular. date after the bus ar- 
rived at Washington, D.C. whether you gave any instructions to 
passengers that were going to points south of Washington, D. C.; 
as to where they might go for another bus? 


. "Answer: Like I told you, I made the announcements 
when we arrived at Washington that this was a termination point 
and that all passengers, would transfer for. all points. 


“Question: Is that announcement.made under. orders of 
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Safeway Trails? 

"Answer: Yes; you tell the passengers in a through bus-- 
you tell the ones how long their rest period would be and then to 
come back to the bus to continue the trip. If it is a termination 
point, you tell them this is as far as it goes. 

"Question: Do you recall you made such an announcement 
on August 13? 

"Answer: I couldn't say now definitely I did, but itis a 
practice. Actually, you'd have to. You couldn't get rid of the . 
passengers if you didn't. Some would sit on the .bus."' 
Do you recall that testimony? A. That would be correct, yes, 


MR. HOWELL: Excuse me. Officer, you were speaking of your 
practice in general, and not about this specific date, however, weren't 


you? 

THE WITNESS: That is right, sir. 

BY MR. ENNIS: 

Q. Do you recall anything about this day, August 13th? | A. Noth- 
ing in particular, except what has been brought back to me through the 

questions. 

* * * * 

Q. Then after your trip is terminated, you make a trip 
do you not? A. That is right. 

Q. And you turn your tickets in? A. Right. 

Q@. Now that has to be done, does it not? A. That is correct. 

Q. Now would that trip report show the number of passengers 
that were on your bus, between Baltimore and Washington, on August 
13th? A. The tickets would show it. I wouldn't write it in my |report. 
The tickets in the envelope would show--and passengers picked up at 
Baltimore to Washington. 

Q. And those tickets were in the envelope or are in any envel- 
ope you turnedin? A. That is right, sir. 

157 Q. Now are you quite sure, Mr. Sturgeon, that you waited on 
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the terminal, that is, on the platform, until all the passengers got their 


baggage before you went off? A. I would say yes. 
* a * * 


158 Q. Now on any day when you discharge your passengers, do you 
get off and leave this door open? A. WhenIam discharging passengers 
the door is open.. 

Q. And where would you be standing ? 


* * * * 


THE WITNESS: It would be to the rear of the door of the bus. 

BY MR. ENNIS: 

Q. Now, Mr. Sturgeon, in the times over the past years when 
you have driven for Trailways, and especially calling your attention to 
the 13th day of August, 1955, can you tell me, sir, whether the edge of 
the ramp, or the platform, contained those painted yellow stripes? 

A. Icouldn't say, yes or no. 

THE COURT: Let me see. 

MR. ENNIS: They look white; but they are yellow. 

THE COURT: You mean this edging there? 

MR. ENNIS: Yes, sir. 

THE COURT: To the bus bays? 

MR. ENNIS: Yes, sir. 

BY MR. ENNIS: 

Q. You don't recall? A. No, sir. 

Q. Now, in your deposition, on page 15, you were asked by me; 

"On this particular day, after your bus arrived at the 
terminal and you pulled in the driveway, whatever you might 

call it, will you state or tell us, sir, exactly what you remember 

that you did?” 

Your answer is this: 
"To the best of my knowledge, I announced it was a ter- 
mination point and all passengers would transfer to all points. 

I then opened the door and got out and waited for the passengers 

to get off, assisted them with their baggage. 
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"Question: Let me stop you right now. 
"Isn't it a fact the baggage is in a compartment under- 
neath or on the side of the bus ? 
"Answer: In most cases. 
"Question: When you say you assisted them with bags, 
you relate to the bags they had with them in the bus? 
"Answer: Inside the bus. 
"Question: All right. Now go on, please. 
"Answer: And when the bus was empty, I got back in the 
bus and took the tack box out, took my trip report and put it in 
the bag I carried on the bus; got off the bus; closed the door and 
went in the drivers' room and filled out the trip report and de- 
posited it in the box. 
"Question: In the interim, what happened to the luggage 
in the compartment on the side of the bus? 
"Answer: That would have been taken off by the|porter. 
He would remove it and disperse it to the passengers, the pas~ 
engers having a claim check, or if no one claimed it, he would 
take it to the baggage room. 
"Question: Do I understand you? As a passenger got off 
the bus, a porter opened the compartment on the side and they 
would stand and hand the tickets, claim check, to him, and get 
their baggage and proceed off the ramp? 
"Answer: That's a normal procedure there. There may 
be a delay. Sometimes there is a delay. The porter isn't there 
immediately when the bus is empty. Maybe two or three porters 
will be occupied with another bus." 
Now do you recall whether that situation occurred that day, that 


no porter was there? A. I couldn't say yes or no, sir. 
THE COURT: Did you indicate that what he said there said there 


was no porter there? : 
MR. ENNIS: He said that "Sometimes there is a delay.| The 
porter isn't there immediately when the bus is empty." 
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THE COURT: That doesn't indicate that he said there was no 

‘porter at this particular trip. 

* ae * 

BY MR. ENNIS: ; 

163 Q. Mr. Sturgeon, if I recall your testimony, am I correct that 
the only thing that you said after the bus arrived was "This is the ter- 
mination point"--or words to that effect? A. Termination Point; trans- 
fer to all points. All passengers transfer to all points. 

Q. And is that all you recall saying? 

THE COURT: Is that the way you say it? Do you say "Washing- 
ton, last stop""? 

THE WITNESS: I was giving Washington. But I was telling them 
it was the termination point and they would transfer for all points at this 
location. There are some busses that go straight through. 

THE COURT: Yes. 

164 BY MR. ENNIS: 

Q. Now referring to your deposition again, Mr. Sturgeon, on 
page 39 you were asked: 

"Question: After the passengers alighted, you went in 
the terminal, did you not? 

“Answer. Yes. 

"Question: There were people remaining on the ramp, 
weren’t there ? 

"Answer: There were people all over the place." 

What did you mean by that? A. Well, now, I would say there 
were people all on the outside of the terminal, and in the terminal. 
It was Saturday and they were spread all over the outside area. 

THE COURT: You mean people coming and going ? 

THE WITNESS: That is right, sir. 

BY MR. ENNIS: 

Q. Now, on this particular day is it not a fact, and don't you 
remember, that after you closed the front door of the bus that there 
were a great number of people remaining on the ramp alongside of the 
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bus waiting for their baggage? A. I wouldn't say definitely yes or no. 
I do remember there was a large number of people on the outside of the 
terminal. 

THE COURT: What do you mean by "outside of the terminal"? 
The other side of the ramp? 

THE WITNESS: Well on that picture there, your Honor ,| what 

165 he was referring to was a ramp, and then in front of that. 

THE COURT: You mean in front of that pole? 

THE WITNESS: In front of the pole, all through there, there 
were people. 

THE COURT: What is this portion of the building down there 
that is in front of the pole? Is that a gathering place for people waiting 
to go on busses? 

THE WITNESS: Yes, sir. And beyond that you go inside of the 
terminal. 

THE COURT: I see. 

THE WITNESS: And to the rear is where the busses come in 
from the street, that is towards you from the picture. 

THE COURT: Yes. 

BY MR. ENNIS: 

Q. Now isn't it a fact, Mr. Sturgeon, on this particular day that 
the front that you have described to his Honor, that is the head of the 
terminal, was so jammed and packed with people that the passengers 
that had alighted from your bus were unable to get off of the ramp? 

A. Well, I couldn't tell you yes or no. I do not remember. 

THE COURT: Did you walk through the people? 

THE WITNESS: I walked through the people. 

166 THE COURT: Did you have any difficulty doing it then? 

THE WITNESS: To my knowledge I didn't. I went through and 
had to go through those people to get to the driver's room downstairs. 
So it doesn't bring back in memory to me that it was jammed to that 
extent. 

BY MR. ENNIS: 
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Q. You were not there by your bus‘or on the ramp when Mrs. 
Powell had her accident? A. I did not see her have her accident, so 
apparently I wasn't. 

Q. Was there any guard rail along the ramp on this particular 
day-- 

MR. HOWELL: Objection. I have a case on this particular 
point. This is irrelevant here. There has been no testimony offered 
or evidence whatsoever on useage. 

Now this business about the guard rail is inadmissible in this 
case. The name of the case is D.C. Court of Appeals Case, Topin ver- | 
sus Pennsylvania Railroad. | 

THE COURT: Give me the gist of the case. I am not familiar 
with the case. 

MR. HOWELL: In that case, your Honor, a passenger was in 
the actual process of alighting from a railroad train, over here, I be- 
lieve, at Union Station. 

MR. ENNIS: You are wrong. It was in Philadelphia. 

167 MR. HOWELL: At any rate, alighting from a train on a loading 
platform. There is a space of some twelve inches or'so, possibly more 
or less, between the train and the loading platform. 

THE COURT: You mean from the bottom step of the cars and 
the loading platform ? 

MR. HOWELL: There was no step asI recall. The platform — 
and train step were level. There was, however, this space-- 

THE COURT: The platform of the car and the platform of the 
floor of the station? 

MR. HOWELL: Yes, your Honor. 

THE COURT: There was a space between the two? 

MR. HOWELL:. A space between the two. This passenger 
alighted, the foot stepped into this space, and she was injured. 

THE COURT: This is not a similar situation. I will overrule 
your objection. 

MR. HOWELL: The plaintiff offered testimony showing there 
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should have been a ramp or bridge across-there. The Court of Appeals 
held that testimony was inadmissible unless it is established that is the 
type of thing customarily used. I maintain the same thing applies with 
regard to guard rails. 

168 . THE COURT: Ioverrule your objection. You can take care of 
' it in cross-examination of this witness if he is able to answer your” 
questions, or witnesses of your own. 

BY MR. ENNIS: 

Q. Mr. Sturgeon, was there a guard rail-or any other type of a 
rail on the right-hand side of the ramp where your bus pulled in that 
day? A.. No, sir. 

Q. Thatis, August 13th? A. No, sir. 

MR. HOWELL: May I have the record show I have a continuing 
objection to this line of testimony? 

THE COURT: Indeed you may. 

MR. HOWELL: Thank you, your Honor. 

THE COURT: Are you through with the witness? 

BY MR. ENNIS: | 3 

Q. On that particular day or any other time when you were in 
the terminal have you ever seen any sign posted as a warning about the 

drop into the bay? A. No, sir. 

MR. HOWELL: Same objection, your Honor. 

THE COURT: Same ruling. 

BY MR. ENNIS: 

Q. On this particular day can you say whether or not there was 

169 any porter or any other person to guide the people off of the 
ramp? A. I told you once before that I do not remember that, sir. 

Q. Do you know from your association with the terminal or with 
the Safeway Trails whether there is any person hired by either organi- 
zation instructed to give such warnings ? 

MR. HOWELL: Same objection. 


THE COURT: Same ruling. 
THE WITNESS: I know of none, no sir, other. than the driver, 
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_ who tells the passengers to:watch their. step as they alight from the™ 
BY MR. ENNIS: 
Q. Did-you tell the passengers that day to watch their step? 
A. IsayIam in the practice of doing it. I can't tell you of anything 
that I exactly did on that particular day.. 
* * oe ee oh 
179 = MR. ENNIS: Iam reading from set of interrogatories submitted 
to counsel September 25, 1957, and Iam reading from question three 
only--three and four. The question was asked as to when the ramp was 
constructed--when the ramps were constructed by the Trailways Ter- 
minal in Washington, D.C. , andthe answer was: "May and June of 
1954." 
Then there are questions such as "Who built the ramps." 
"Question D. When were the edges painted yellow ? 
"Answer. June, 1955, and at regular intervals.” 
* * . x *. 
412 LYMAN N. FAIRBANKS, 
called as a witness by counsel for defendants: and wae first sce sworn, 
was examined and testified as follows: _ CMG : 
sax; eis! cv DIRECT-EXAMINATION 
“BY. MR. -HOWELL::» baciic 


= cw rs) dls Aad 4 ies . *.. 2h Ory) y . ty os  <e> Mey S + £29) $ Se Say 
y 8 To ‘. ‘ ete Phe bd : wh pa - 


a. 


Qu sir, by whom are:you employed? As Sep raemacreae of 
Columbia, as a building inspector..> <sv voy fie! 2 ise i et 68 

Q. Ace yon fms withthe Being Cole of he Dit of 
Columbia? A. Yes,;:sirs: ;: sitiedisw T Sun Piw 4eh 


NDS 


Q..; I hand you what: purports:to' be. a ‘copy :of that. code: and ask if 
you can. identify,that.;:A.> Yes;-sir.. r 
oi Mens Gages a akin 48 Gt ion. & aiyoes aaontBesore nog Gs DB 
.Q.. Sir, will you;turn to page:185-in that: book, and on*that ‘page 
will you read what Article 602-08(d) says. A. (Reading) “Floors’of 


different levels shall be jointed by ramps,.: except that doors leading 
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413 .. from inside of buildings:to exterior balconies ‘or bridges, in | 
which case one step ee ‘a rise not reesei on inches — oe 
may be used." 
Q. Thank you. Now, sir, will you turn to page. 202-B and tell 
me what the heading of Article 603-09 is. A. "Places of public assem- 
bly." - : ‘ ri 7 
Q. Now, sir, will you turn to item 1 under that heading and- 
read what that says. A. (Reading:) "Ramps or inclined planes shall 
be employed instead of steps, where possible to overcome differences 
_ of levels;: in or between courts, corridors, lobbies and passages. 
Said ramps where employed shall not be over one foot in 10 feet. and 
shall be surfaced with non-slip material approved for that purpose." 
_-Q. Thank you, sir. Now, one last. Will you, sir, read from 
Article 602-(a), (b) and (c) and state what the caption of that is. - 
A. (Reading:) "Ramps for pedestrian use. Ramps shall have a slope 
not greater than one foot in 10 feet. 
"Section C. Surfaces of ramps shall be such as not to anyolre 


. dangers of slipping." 
Q. Thank you, sir. 
* * : : * 


CROSS EXAMINATION 


BY MR. ENNIS: 
Q. Mr. Fairbanks, when you referred to those various sections 
that refer to ramps in the building code, do they contemplate ramps 
inside a building on which there will be a wall on each side of the ramp? 
A. No, sir, not necessarily. 
Q. Do they contemplate a raised level on which there right be 
a drop on each side of the ramp? A. I beg your pardon? © : 
Q. Do they contemplate a ramp, of one-foot height, as I under- 
stand, in 10 feet--you.are confined to a one-foot raise? A. Yes, sir. 
415 Q. Do they relate to such a ramp in which there would be noth- 
ing on the side that a person et one foot? A. — 
quite get you. 
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Q.. Let me show you a picture here, sir. I am showing you 
Plaintiff's Exhibit 1. Is that the type of a ramp that the code refers to? 
A. Yes, sir. That is permissible under the code. 

Q. And there is a drop-off on the side? A. Yes, sir. 

_Q. That is permissible? A. Yes, sir. 

Q. By the way, have you seen this ramp at the Trailways bus 
terminal? A. Ohyes, sir. 

Q. You have been up there and inspected it? A. I was the in- 
spector on the building when it was built. 7 

Q. Oh, you were the inspector on the building. Is there any- 
thing in your building code, sir, as to a width of a ramp, contemplating 
a certain number of passengers that might use it at the same time? 

A. No ramp, where the public assembly goes up, can be under three 
feet in width. 
416 Q. Cannot be under three feet in width. A. No, sir. 
ae x * ak 
419 LLOYD S. STEWART, 
called as a witness by counsel for defendants and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HOWELL: 

* cd * * 

Q. And sir, what is your employment? A. Photography. 

Q. Sir, I show you a picture that has been received in evidence 
as Plaintiff's Exhibit No. 21 and ask you whether or not you took that 
picture. A. I did. ! 

@. And, sir, I hand you a photograph marked and received in 
evidence as Defendants' Exhibit No. 2 and ask whether or not you took 
that photograph. A. I did. 


420 Q. And, sir, I hand you another photograph and ask you if you 
can identify that. Did you take it? A. I did. . 
MR. HOWELL: May I havethis marked for identification, your 
Honor? 
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THE COURT: You may. 


‘’ (A photograph was marked for iden- 
- tification as Defendants' Exhibit 
No. 5.) : 


* a * 
421 BY MR. HOWELL: Sos 
Q. And did that same bus remain in the same position, or did it 
move, or is this all pictures of the same bus? A. Pictures all of the 
same bus. 
Q. So while you took those three photographs the bus was not 
moved? A. No, sir. 3 
Q. Sir, do you remember that I had a photograph with me made 
by another photographer, and that we made an effort to match up this 
bus with the location of the other? A. Yes. 
: Q. Is this that other photograph? I hand you now Plaintiff's 
Exhibit No. 1. A. That is it. 
* +e mK * 
422 Q. Do you recall when I asked the gentleman to stand in the en- 
trance way there? A. Ido. 
Q. And do you recall that he was holding a tape measure ? 
A. He was. | 
Q. And do you recall the number of inches that tape measure 
indicated? 
* * * * 
423 THE WITNESS: I think it was. I think you will find it was ap- 
proximately about 34--in the 30 inches. 
a x 
426 JACK GRUSS, 
called as a witness by counsel for defendants and being first duly sworn 
was examined and testified as follows: ; 
DIRECT EXAMINATION 


BY MR. HOWELL: 
* * | * * 


? 


Q. Sir, by whom are you employed? A. Lublin, McGaughey 
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Associates, 1300 Connecticut Avenue, Northwest. ne 
Q. Sir, in the course of that employment, did: you go to New — 
York City and view the Greyhound bus terminal in that city at my re- 
quest? A. I did. 
Q. And did you view specifically the loading ramps at that ter- 
minal? A. I did. 
427 Q. And did you take any measurements of those ramps? A. I 
did. 
Q. And have you prepared a drawing at my request indicating 
those measurements, and so on? A, Ihave. 
* *e * *¥ 
428 . Q. Sir, J hand you Defendants’ Exhibit 6 marked for identifica- 
tion, and will you read from this exhibit the width and length of the 
ramp at that terminal. A. The ramp is six foot six inches wide, and 
five foot three inches long. | 
Q. At its highest point what is the height of that ramp, sir? 
A. Nine inches. 
* * x 
Q. *** And, sir, is this ramp parallel and adjacent to the 
parking slot? 
* * 
THE WITNESS: Yes. 
BY MR. HOWELL: 
Q.. And would youindicate in ink with my pen on this exhibit 
-where the bus would be if it were parked in the slot for. that ramp, if 
you know. (The witness indicated.) 
And where would be the door on that bus, sir? (The witness in- 
dicated.) 
Will you write the word "door" there, please. 
And for the bus, would you write the word "bus." (The witness 
wrote.) 
And can you indicate by an X where the breaking point in this 


ramp occurs? 
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THE COURT: What do you mean, “breaking point"? 
MR. HOWELL: Excuse me. The platform is level, and then the 
ramp occurs. What I mean by “breaking roars is where = ee com- 
mences to leave the platform. 
BY MR. HOWELL: 
Q. Will you mark that X with No. 1, say. (rhe witness 
marked. ) 
And will you indicate and write where the — part of this 
ramp is, the end of the ramp. (The witness indicated:) ae 
* * : x a 
CROSS EXAMINATION 
BY MR. ENNIS: 
* * + ® x 
Q. Now have you ever had the opportunity to view the ramps in 
the Trailways terminal in Washington? A. I have. 
Q. Then is the ramp construction at the Greyhound in New York 
precisely similar to the construction at the Trailways terminal |in Wash- 


ington ? 


* x * * 
THE WITNESS: The word "similar," I would say yes. 
* : ak cd x 
JOHN B. McGAUGHEY, 
called as a witness by counsel for defendants and Se first duly Som 
was examined and testified as follows: 
‘DIRECT EXAMINATION | 
BY MR. HOWELL: 
* * * * 
Q. In what business are you engaged, sir? A. Iam a partner, 
a professional engineer, in the firm of Lublin and McGaughey . Archi-. 
tects and Consulting Engineers. 
436 Q. Sir, did that firm design the Trailways ‘bus terminal) at 12th 
and New York Avenue? .A. Yes, we did. 
Q. Did that design include the design of. the miscues ramps and 
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platforms? A. Yes, it did. 

Q. Have somite pomat thin tienes od sir, a copy of the plan to 
itlustrate those loading platforms? A. I havea mounted copy in the 
witness room which I can get. | 

* * * * : 

438 Q. Sir,'is this the plan which you drew at the time you drew the 
plan for this area? A. Yes, sir. This is one of the sheets of the sets 
of the plans prepared for this building. This is not a special exhibit 
prepared, but an actual sheet from a set. of the plans. : 

MR. HOWELL: May I have this marked for identification? 

THE COURT: It is. really a working sheet, is it? 

THE WITNESS: Yes, sir. : 

THE COURT: All right. Mark it. 


(The sheet from terminal plans was 
marked for identification as Defend- 
-ants' Exhibit No. 7.) 


BY MR. HOWELL: 


Q. Now, sir,-can you tell from this the width of ramp No. 3? 
A. The exact width of ramp No. 3 is shown on the sheet on the reverse 
which is mounted here. 


* . * cd * 


439 Q. And now will you give us the width. A. The width of ramp 
No. 3 is five foot nine inches--shown right here, the actual dimensions. 
Q. Excuse me, Mr. McGaughey. You are not now reading from 
the document received in evidence as Defendants’ Exhibit No. 7, but 
rather from the plan on the reverse side of that? A. That is right. 
These are from the same set of plans. They are two sheets from the 
plans used for the construction of the building. 
x. * * * 

440 Q. And, sir, what is the length of the ramp, on the side adja- 
cent to which the bus for that ramp would park? A. The ramps, these 
group of ramps, are eight foot six inches long. - That is, the sloping 
portion is eight foot six inches. Now from the sloping portion back to 
your main platform, you have a small platform where the door of the 
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bus opens and where the passenger steps out, which is level. : 

THE COURT: You mean a narrowerone? _ : 

THE WITNESS: Yes, sir. Be 

THE COURT: When:you say smaller, do you mean narrower? 

THE WITNESS: No; it is the same’width, but it is not as long. 

THE COURT: I see--not as long as the length of the ramp. 

THE WITNESS: Yes, sir. And that part is three foot four inches 
long, and it is slightly wider than the narrowest part of the ramp. And 
that is connected level with the main platform. It is an auxiliary plat- 
form, you might call it. So when you step out of the bus, you step out 

441 on level ground, and you don't step out on this sloping ramp any-_ 
where. 

BY MR. HOWELL: 

Q. And, sir, will you indicate on this exhibit, auinanisspenctt> 
where the passenger would be facing when he were to ate of the bus, 


according to your ne 


* * * 


THE WITNESS: The door comes up right at the end of} your load- 
ing ramp, and your passenger steps out this way, and of course is facing 
directly out. And he steps out on the level part of the platform, facing 
toward the main width of your main platform. Do you want that marked? 

BY MR. HOWELL: | | 

Q. Yes; indicate it. A. Facing in that direction. 

442 * * * ca 


Q. Mr. McGaughey, can you indicate whether or not there is a 
pole in the middle of this ramp, and if so, where? A. Each column or 
pole, shown in the round; and-this particular one is located in that pre- 
cise spot. 

Q. And it is drawn to scale, is it not? A. Yes, sir: That 
round circle is to scale, and that indicates the size of the column in 
comparison with the width of that platform. 

MR. HOWELL (Exhibiting to jury): Can everyone see this, the 
pole and the ramp? This is the arrow to which I am pointing, and that 
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is the direction the passenger will be facing alighting from the bus. 
* * F : *. a 
443 BY MR. HOWELL: 

Q. . Sir, I forgot to make a note of it. I wonder if you would give 
me again the dimensions of that ramp. A. Five foot nine inches, the 
narrowest point. 

Q. What is it at the widest point? Or does the plan show that? 

A. The plan doesn't give that exact dimension. It would be approximately 
nine inches wider. 


* * a * 


THE WITNESS: It would make it six foot six. 

x So * * 

BY MR. HOWELL: 

Q. Sir, do you know the height of this ramp at its highest point ? 
A. Eight inches. 

Q. Will you read from Article 602-08, paragraph (d)-- 

* x * * 

THE WITNESS: The paragraph reads as follows: 

"Floors at different levels shall be joined by ramps, 
except that doors leading from inside of buildings to exterior 
balconies or bridges, in which case one step having a rise not 
exceeding eight inches in height may be used." 

BY MR. HOWELL: 
Q. Does this ramp conform with that rule, sir? A. Yes, it 
does. 
Q. Did that rule in any way influence your determination in 
_ this design of this building? A. Well obviously a building code always 


influences your-- 
THE COURT: You have to conform to the Code or you don't get 
445 the job. 
THE WITNESS: That is right. You don't get it approved. But 
practically in every case, including these ramps, we have exceeded, 
that is, our requirements are better than what is required in the Code. 
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In other words, the Code allows you a certain slope on this 
ramp. Our slope is not that steep. I don't know of any case. where we 


are at minimum Code requirements. And particularly on these ramps 
I know we are at better than minimum Code requirements. 

* * a x 

BY MR. HOWELL: 

Q. Now, sir, at my request did you undertake to have your 
organization conduct a survey of interstate bus terminals? A. Yes, 
we did. 

: Q. And, sir, was there any selection made as to the bus ter- 
minals, or were they simply taken at random? A. Basically they were 
taken at random. What we actually did, we put a man on the bus and 
told him to cover every terminal the bus went through. Wherever they 
stopped, he checked the terminal. And that policy was followed on this 
survey. We surveyed some 42 bus stations, extending from New York 

446 City to Jacksonville, Florida. 

* * * * 

Q. Did that survey disclose that there were any ramps that had 
railings along the side of them? A. There were no ramps with side 
railings in this entire survey. 

a x * * 

Q. And the farthest point south was where? A. Jacksonville, 
Florida. 

Q. Why did you stop at Jacksonville? Is there any reason? 

A. I don't know of any particular reason, actually, except I think at 
that point we felt we had covered enough terminals to show the trend in 
bus terminal design and to clearly indicate what other people had done 
in the design of bus terminals. 

Q. And with reference to this particular bus terminal and ramp 

3 on it, what did that survey indicate as to custom and usage? 
A. The ramp 3 in particular was very similar to most all the oo we 
found and loading platforms we found in other bus terminals. 

Of all the terminals we surveyed, we found that 90 per cent of 
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them had raised platforms, that is, the height of a curb height where 
you step out of the bus. The obvious reason for that actually is to make 
the last step from the bus as easy a step as possible, not to make it too 
long a step for a passenger, and basically you might say for a passen- 
_ger's safety and a passenger's comfort. 
Of the other 10 per cent, they did not have this raised curb. 
But, as I say, 38'of the 42 terminals had raised curbs. 
Q. That is, 90 per cent out of 100 per cent hada raised curb? 
A. That is correct. 
Q.. Does the Trailways terminal here in Washington have such 
a raised curb? A. It does. 
Q. So we fit into that 90 per cent pattern? A. That is correct. 
Q. What else did your survey disclose? A. Our ramp width 
and platform width was as great or greater than most of the terminals 
448 surveyed. I would say approximately we were in the upper 25 
per cent, at least. 
Q. Then the Trailways a here in Washington is as wide 
or wider than at least 75 per cent of all the terminals surveyed? 
A. That is correct. joc oe: seein 
450 Q. Sir, has your firm been engaged in the. designing of any, 
other terminals other than this particular terminal? A. Yes, we were 
associate architects.on.the Greyhound Terminal in Norfolk, Virginia, 
which was built prior to this one, I think approximately in 1942. It has 
been some time back.. tees - mos ct 
_..... We have also worked on mopher bus facilities,, the terminal 
garage in Richmond, Virginia. for ‘Trailways... In addition, the. terminal 
451 garage in Raleigh, North Carolina, the terminal garage in . 
Washington, D,C., and we. also did the aaa of the Trailways 
terminal in Baitimore,.Maryland..2 5) 50; 
Q. Thank you. Now, I.hand you. Plaintiff's 8 Exhibit No.. 21, aa 
which.has been received. in. evidence, and.ask you, whether or,not there 
is.a pole shown. in that. exhibit. protruding from. the middle.of the. ramp? 


- . r 
a nat ee 9 
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A. That is correct. . : Been 
_ Q. Sir, what is the function of that pole?. A. That is a column 

that supports the canopy of the loading platform, the main loading = 
form. 


Q. Of what is this canopy constructed? A. Of steel and con- 


~ crete. ee Bei ire ie 
Q. Sir, why is that pole located in that particular position, if. 
you know? A. It was placed in that particular position primarily for 
_.gafety. If it were placed to either side of the ramp close to the edge 
you always have a chance, when a bus swings into one of these loading 
ramps, or platforms, there is a chance of a mechanical failure or mis- 
judgment of the driver for some reason, and if he hits the post, why 
there could be considerable damage and Ses to people nearby. For 
that reason it was placed in the center. 
However, there is sufficient room there to load and unload with- 
452 — ‘out the column creating any disturbance at all. In fact,|it has a 
tendency to keep the people from wandering down the ramp. 
Q. Sir, do you know the weight of the busses that use this ter- 
minal? A. They vary in weight because you have several different 
sizes, and at the time we did this, the smallest one ran around 18,000 
pounds, and I think your heaviest one at that time was approximately 
30,000 pounds. 
Q. Sir, you have testified as to the results of your suryey made 
by your firm at our request and on our behalf. And you have indicated 
that of the terminals which you and your employees, under your direc- 
tion, examined, none of them had guard rails. Let me ask you this, 
sir: Why does not the terminal here in Washington have guard rails ? 
* * * * 
THE WITNESS: Any guard rail would obviously have to be on the 
right hand side of this little loading platform, if you had one at all. 
453 -MR. ENNIS: May the witness designate from the picture about 
where he is stating the guard rail should be? 
‘THE WITNESS: I said if you had one at all it would have to be 
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placed on this side (indicating on photograph) because the bus doors 
open on the opposite side. 
Now, when.a bus.turns to go into one of these loading ramps, as 
we have here, which are very similar to most other bus stations, you 
find that when they are going around.a curve you have a certain amount 
of overhang. In other words the front end sticks out beyond the actual 
wheel. So, if he has to make any turn into that it is quite possible that 
you get a portion of that bus projecting beyond that ramp very slightly , 
and if there were a guard rail there you could very obviously knock the 
guard rail down, which would be a detriment to anyone standing there, 
because the guard rail would then hit them. 
BY MR. HOWELL: 
Q. And, again, sir, what is the weight of these busses? 
A. From eighteen to thirty thousand pounds, roughly, so you can see it 
wouldn't take much to knock off a pipe rail with that much weight. 
454 Q. Now, sir, a few more questions: When this terminal was 

completed, did it conform with your plans and design? A. Yes, it did. 

Q. Have you recently inspected this ramp.area? A. Yes, we 
have gone over it very thoroughly. 

Q. Does it conform with your plans? A. Yes. 

a * *x x 

CROSS EXAMINATION 


BY MR. ENNIS: 
* * # * 


455 Q. Can you tell me, sir, when this terminal was actually 
erected? Would the exhibit help you? A. I can give you an approxi- 
mate date. I can't give you the exact opening date, but from the date 
on the drawings it was approximately eight or nine months after the 
date on those particular drawings. 

Q. What is the date on the drawings? A. This was dated 
12-'53. AsI recall, the terminal was opened I think in August of 


1954, because as I remember it was a very hot day. 
aK * * * 
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-Q. Now, can you tell me from this exhibit whether or not that 
yellow line was on there when the terminal opened in 1953? “A. 
this exhibit I cannot tell you whether there was one there at that time 


or not. 


From 


456 Q: From your experience, and you have designed a number of 

3 bus terminals, can you tell me the purpose of placing the yellow line 
on the side of the ramp such as is placed at this terminal on ramp num- 
ber three? A. The yellow paint basically is used as a distinctive color 
in roadways to designate a marking or area. Studies have shown, i 


believe, that yellow has a tendency to catch the eye. 
Q. Is it designated to show a hazard? A. I don't know 


whether 


it is designated to show a hazard. It could be for one or two reasons. 
Maybe from your point of view to show a hazard, however, from the 
bus company’s point of view it may be used as a guide for bringing the 


bus into the ramp. 


Q. How would it serve as a guide for bringing a bus into the 


ramp? A. Very frankly, if you had to evaluate the yellow pain 
could say that the authorities in that field say it is a color very 


, we 


easily 


visible to the eye. So, if you have paint there that the bus driver can 


see, obviously, you might say it would help him inthere a little 
* * * x 


bit. 


459 Q. Is there anything that you found in the Code of the District 
of Columbia Building Regulations that require you to have ramps ina 
bus terminal? A. I don't think there is anything in the Code that re- 
quires you to have a ramp. I think there is a provision in the Code 


whereby if you want a change of grade from one area to the other, 


they clearly indicate you should have a ramp. 
* * * * 


460 Q. Can you tell me what per cent actually did have ramps? 


A. Yes, I would be gladto. Exactly fifty per cert . 
* * * * 


Q. Will you tell me what is the advantage of a ramp? A. The 


_ advantage of a ramp basically is for unloading baggage and, as. 


you 
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know, the baggage is unloaded from the bus and it is pushed or de- 
livered to.the terminal where the people pick up the bags. Now, the 
reason you find this percentage of approximately fifty per cent that do 
461 not have ramps is due to the fact not that the baggage is not un- 
loaded on the platform level, because in most of the other designs where 
you don't have ramps you have what we call a sawtooth proposition. 
And each bus pulls in--it's difficult to show you, but a bus pulls in at 
an angle parallel to this line here, and the next one the same on down, 
just like the teeth in a saw. And that means that every baggage com- 
partment on the bus is right up against the ramp in those cases. 

Now, that is also a condition true where a bus pulls in parallel 
with your unloading platform. We have two parallel unloading spots in 
the Trailways and in that case you don't need a ramp, so the ramp is 
not existing in many of these cases because due to the particular layout 
of those unloading platforms you don't need a ramp. 

Q. In other words, as I understand your testimony, the ramps 
are only installed and constructed to meet a peculiar or unusual or 
usual situation in a particular terminal. A. They are designed to 
meet the conditions as affecting a particular terminal. As we pointed 
out in this case, fifty per cent of them needed them and fifty per cent 
didn't need them. 

* * 

477 MR. ENNIS: * * * 

Q. You, as an expert, how many would you say that ramp num- 
ber three could conveniently and safely hold? 

THE COURT: I wonder if that is a clear question. Do you mean 
walking or standing or what? 

MR. ENNIS: Standing. 

THE COURT: Very well. 

THE WITNESS: Basically, if I may try to answer your ques- 
tion, I don’t know why anybody would be standing on ramp number three 
trying to find out about baggage, because the baggage goes in the ter- 
minal and you have a regular pickup spot for it. 
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. MR. ENNIS: That is not responsive to my question. I have 
asked you as an architect-- : : | 
MR. HOWELL: This is irrelevant, your Honor. 
THE COURT: How many people can stand on the ramp, if you 
know ?. 
THE WITNESS: I really don't know, off hand. I can probably do 
some calculations and come up with something and I don't know how good 
it would be after I did it. The ramps are not intended or weren't de- 
signed for people to stand on. 
BY MR. ENNIS: 
Q. Then how many can walk on the ramp after they got off the 
bus? A. I don't think you mean that, because any number can walk on 


the ramp if you keep them moving. 
Q. Didn't you take that into consideration when you designed the 

ramp, the length and width of the ramp? A. I think I answered your 

question some time back, that the ramp was designed not for people to 


walk on; the ramp was not built for that purpose. It is safe to walk on, 
certainly, and it was made safe to walk on not only for passengers, in 
case a passenger happened to stray that way, but for company person- 
nel also. Its safety applies to everyone, and that ramp is designed on a 
very safe basis, but to say we want to put people on it, that was not our 
intention, to unload a bus load of people and put them on this ramp. 

Q. Do I understand you to say when you designed this particular 
ramp you contemplated people getting off the bus and going in the ter- 
minal and not milling around on the ramp? A. Getting off the bus and 
at least going to the main platform. 

* * * * 

479 Q. Do you consider the space there in which the six ramps and 
the six bays are constructed, and the building, is suitable and substan- 
tial enough to handle six busses and six bays? A. Well now, two things 
I would like to answer if I may: One is that we have eight unloading 
spots at the Trailways, not six. That is the first thing. The second 
thing is that in all standards that I have ever seen published there is 
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your guide for such matters.and we exceed those standards. 

I know of no.case.where we are below any single standard that 
has ever been published on the subject, so:my answer obviously from 
that point of view would be yes, we do have ample room for the six 

480 busses on that one side of the building and the other two along- 
side. 

Q. Mr. McGaughey, have you ever been in the Trailways bus 
station in the month of August.on a Saturday? A. Ihave. As Imen- 
tioned to you, I was there when it opened in August. 

* * * * 

482 ALFRED M. LUBLIN 
was called to the stand as a witness by counsel for defense, and having 
been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. HOWELL: 


* * * x 


Q. Sir, are you associated with the firm of Lublin and Mc- 


Gaughey? A. Iam senior partner of the Lublin-McGaughey and Asso- 
ciates. 


* * ok * 


Q. Are you a registered architect? A. Iam a registered 
architect in the State of Virginia, District of Columbia, State of Mary- 
land and North Carolina. Also the territory of Honolulu. 

* x x * 

483 THE WITNESS: I designed the Greyhound Station in Norfolk, 
Virginia. I designed the station in Raleigh, North Carolina. I designed 
the station in Richmond. Designed the station here. I have been asso- 
ciated with other people in other. stations, not as a principal but as an 
associate. 

Q. Sir, you were the principal in charge of the designing of 
the Trailways Terminal here in Washington, were you not? A. Yes. 

Q. And I now show you Defendant's Exhibit No. 8, which has 
been received in evidence, and ask you if this is not the product of your 





work? A. Yes, itis. 
* * * 2 * 


Q. Mr. Lublin, why did you design this terminal the way you 
did? A. To accommodate the space necessary for the operation with- 


in a given space; to have an efficient and safe operation in accordance 


with good practice as recommended by the profession and the industry , 
484 and in accordance with the Code of the District of Columbia. 


Q. Sir, why are there no guard rails on ramp number 
* * * * 


three ? 


THE WITNESS: We didn't put any guard rails--we didn't design 


any guard rails, therefore none were built. 


Q. Why did you not include any in your design? A. Because it 


is not customary. 
Q. Any other reason? A. Yes. One of them is there 


is always 


the chance in a very--well, there is a very good chance even for a bus, 
with his overhang, to strike a guard rail in turning into the loading dock. 
Some of the slips where the bus turns in straight, and there are some 


slips where the bus must make a slight turn to get in to, and the same 


in coming out. Since there is an overhang to the bus, there is 


always 


the chance for the bus to strike a guard rail and kick it over and create 


a hazard and danger to people on that ramp or platform. 


Q. Thank you. And when you completed the plans for this ter- 

485 minal, were they approved by the authorities for the District of 
Columbia? A. Yes, as a matter of ordinance and law they had to be 

approved by the Building Inspector of the District of Columbia; also by 


the police authorities. 


Q. Sir, in the construction of this building, does it conform 
with your plans--including the ramps, of course? A. Essentially, 


yes. Maybe not in every detail but every detail on the outside 


conform. 


Q. Specifically ramp number three, does that conform? 


A. All the ramps conform, yes. 
* * 


does 
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CROSS EXAMINATION 
BY MR. ENNIS: 
"* * * * 
489 Q. You said the reason that you did not install guard rails or 
suggest them is they were not customary. Is that the only reason. 
A. No. AsJI said previously, I am personally--and so are many other 
people--afraid if you strike one of those rails that you can create an 
490 awful lot of damage. There is one more technical thing. Bus- 

ses unfortunately have a lot of equipment on the side opposite the bag- 
gage compartment, which has to be serviced. There is the air condi- 
tioning equipment and other equipment on the other side, and in order 
to service this equipment the doors must be opened. 

Now, if you have a guard rail there you can't get to that equip- 
ment. 

* * 

{ Filed June 20, 1958] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 18th day of June, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: 

Myrtle L. Russell Irene E. Williams 

Katherine M. Simons Robert C. Williams 

Bruce S. Hable William J. Virts 

Thomas B. Bentley Robert E. Bonham 

Samuel H. Coward Carl C. Kiess 

Fanny Stangby Ruth C. Shelton 
who, after having been duly sworn to well and truly try the issues be- 
tween Ann Powell and Mabel Lanyon, plaintiffs and Trailways Terminal 
of Washington, Inc. & Safeway Trails, Inc. , defendants and after this 
cause is heard and given to the jury in charge, they upon their oath say 
this 20th day of June, 1958, that they find for the defendants against 
said plaintiffs, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
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this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiffs their costs of defense. 

3 HARRY M. HULL, Clerk 
By direction of By /s/ Robert A. Hickey 
Judge Joseph Jackson Deputy Clerk 


[ Filed June 28, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 28th day of June, 1958, that Ann 
Powell and Mabel P. Lanyon, plaintiffs, hereby appeal to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 20th day of June, 1958 in favor of defend- 
ants Safeway Trails, Inc., and Trailways Terminal of Washington, Inc. 
against said Ann Powell and Mabel P. Lanyon, Plaintiffs. 


/s/ P. Bateman Ennis 
Attorney for Ann Powell and 


Mabel P. Lanyon, Plaintiffs. 
bt Se 
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Pl's, Ex, 21 [Filed Nov. 21, 1958 
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COUNTERSTATEMENT OF 
QUESTIONS PRESENTED 


In the opinion of appellees, the following three questions are pre- 
sented by this appeal: 
1. Whether there exists any substantial evidence of record 
from which the jury reasonably could find that ramp number 3 from which 
Mrs. Powell fell was inherently dangerous, proximately resulting in her 
injury. 
2. Whether there exists any substantial evidence of record 


from which the jury reasonably could have found appellees or either of 


them to.have been negligent by virtue of other people having been on the 
said ramp at-the time of the accident and, if so, whether the existence of 
these other people was a proximate cause of the injury. 
3, Whether appellees were under a duty to render special 
assistance to Mrs. Powell prior to her fall, when the undisputed evidence 
discloses that she was then under no disability but in fact was fully ambula- 
tory and enjoyed full use of her faculties and did not request any assistance 


because she did not consider herself in need of any- 
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UNITED STATES COURT OF APPEALS 


For The District of Columbia Circuit 


September Term, 1958 
No. 14, 682 


ANN POWELL and MABEL P. LANYON, 
Appellants, 


Vv. 


TRAILWAYS TERMINAL OF WASHINGTON, INC., 
and 


SAFEWAY TRAILS, INC,, 
Appellees. 


On Appeal From a Judgment of The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This was a suit to recover money damages for personal injuries 
sustained by appellant Ann Powell as the result of a fall suffered her at the 
bus depot of appellee Trailways Terminal of Washington, Inc. Her daughter, 
appellant Mabel Lanyon, sued to recover for monies and services expended 
by her on behalf of her mother (JA 12-15). 

At the close of plaintiffs' direct case the court below denied "for 


the time being" defendants’ motion for directed verdict, because, as was 








then stated from the bench, the trial court wanted to hear evidence relating 
to the design and construction of the terminal facilities. None had been 
presented by plaintiffs. During the course of the argument on that motion, 
defense counsel stated to the court that the defense would relate principally 
to the design and construction of the terminal facilities and custom and usage 
because of the untimely death, almost immediately preceding the filing of 
the suit, of an eye witness to the accident. At the close of all of the evidence 
the motion for directed verdict was renewed by defendants and granted on 
the basis that the evidence failed to disclose any negligence by defendants 
or either of them. 

The evidence disclosed the following: 

Appellant Ann Powell, a woman of 77 years, resides with her 


daughter, appellant Mabel Lanyon, in Scranton, Pennsylvania (JA 18). 


After having retired the night before at about 11:00 P.M. appellants arose 


at about 3:00 A.M. on the morning of August 13, 1955 (JA 24), arrived at 
the bus stop at around 20 minutes to 4 and at 4:00 o'clock in the morning 
boarded a bus (JA 32) of the Capitol Bus Company of Pennsylvania (JA 51) 
bound for Virginia Beach, Virginia (JA 18). Onits way, however, a loud 
noise developed in the rear of the bus (JA 32), so that the bus did not pro- 
ceed beyond Baltimore (JA 51, TEEES5).. 

Electing, nevertheless, to continue their trip appellants, there- 


after, boarded a bus of appellee Safeway Trails, in Baltimore bound for 





Washington, D. C., and on which they sat together in the rear — Mrs. 
Powell by the window and Mrs. Lanyon on the seat next to her (JA 32). 
After they were seated, other passengers continued to board and stand in 
the aisle (JA 33). Mrs. Powell did not know to where this bus was travel- 
ing; however, she was relying upon her daughter who was making all of the 


arrangements, and she would have followed her daughter onto whichever 


bus her daughter chose to board (JA 24-25). 


“gpon: its arrival in Washington, D. C., the bus pulled into the 


terminal of appellee Trailways Terminal of Washington, Inc. at) 3:45 P.M. 
ie (LA £7) 
as indicated by the bus dispatch sheet (Pltfs.' Exh. No. 23), and came to . 


a stop in stall number 3, the first stall on the left as the bus approaches 
the docking area (JA 37-38). 
The position of the bus as it was parked in the terminal area on 
the afternoon of the accident was identified by appellants through the use 
| (TAGS) (TA R)TA V2) 
of two photographs (Pltfs.' Exh. No. 1,and Pltfs.’ Exh. No. 21,/(FR-264)}. 
(TAH ED 
Defendants’ Exhibits Nos. 2 and 5,are two photographs taken by|Lloyd S. 
Steward, the same photographer who took the photograph, Plaintiffs’ . 
(TA ve) 
Exhibit No. 21, all at the same time and of the same bus in the same posi- 
tion but from a different angle (JA 66-67). This was the position of the bus 
as it was parked at the loading platform of appellee Trailways Terminal 
and from which appellants alighted on the afternoon of August 13, 1955 


(TAFT) 
(Compare JA 20, Pltfs.' Exh. No. 1 JA 31, 37-38, Defts.’ Exh. No. 1 








(TA& ) 
received into evidence as Pltfs. 'Exh. No. 21; JA 66-67 Defts.' Exhs. Nos. 


(TA 54,85) 
2 and 5). 

The docking area, stall number 3, with the bus parked in its stall 
was designed and constructed in such a fashion that upon alighting from the 
bus the passenger steps onto a level platform (JA 70, 71) raised from the 
ground to a curb-height level so as to make the last step from the bus as 
easy a step as possible for the passenger's safety and comfort (JA 74). In 
this respect the terminal conforms with 90 per cent of a total of 42 bus sta- 
tions surveyed at random from New York City to Jacksonville, Florida 
(JA 73, 74). To the right of this platform as the passenger alights, and 
running in a parallel direction to the bus and along the side of it (see Defts.' 

CTA EE, EW 
Exhs. 2, 5, 7 and 8), there is a ramp 8 feet, 6 inches long which connects 


the raised platform with the bus driveway (Defts.' Exhs. Nos. 7 and 8). At 


its highest point, which is where it joins the raised platform, the ramp is 


8 inches from the ground (JA 72). And at this point the ramp is 6 feet, 6 


inches wide (JA 72, Defts.'Exh. No. 8). From this point the ramp slopes 
down and away from the platform and narrows slightly (JA 38) to a width of 
5 feet, 9 inches where it connects with the bus driveway (JA 72, Defts.' Exhs. 
Nos. 7 and 8). 

The District of Columbia Building Code provides that "_.. Floors 
of different levels shall be joined by ramps..." (Article 602-08(d)) (JA 64); 


that in places of public assembly " _. Ramps or inclined planes shall be 





employed instead of steps, where possible to overcome differences of levels, 
in or between courts, corridors, lobbies and passages..." (Article 602-09); 
ramps for pedestrian use shall have a slope not greater than one foot in 10 
feet and shall be surfaced with non-slip material (Article 602-(a) (b) and (c) 
(JA 65). Minimum Code ramp width in places of public assembly is 3 feet 
(JA 66). The facilities and particularly the ramps of appellee Trailways 
Terminal exceed minimum Code requirements (JA 73). 
The results of a survey of 42 interstate bus terminals selected at 
random (JA 73) disclosed not only that 90 per cent of such terminals have | 
curb-height platforms (JA 74) but also that the ramp and platform widths of 
the appellee Trailways Terminal were greater than 75 per cent of all of 


them (JA 74), that conditions existing in 50 per cent of these terminals re- 


quire the use of ramps (JA 78), and that of all terminals surveyed none had 


ramps with side railings on them (JA 73). 
At the head of the ramp where it comnects with the platform (see. - 
[(TA§4,F9) 
Defts.' Exhs. Nos. 2, 5, 7 and 8) there exists a metal column which supports 
a steel and concrete canopy over the loading platform (JA 75). ‘This.column 
was placed in that location primarily for safety: (a) so the buses could not 
strike it when docking and, thus, cause considerable damage to people near- 
by, and (b) because, so located, it has a tendency to keep people from 
wandering down the ramp from the alighting platform into the bus driveway 


(JA 75). 








The ramp has no guard rail not only because it is not customary 
(JA 81) but also because buses, which range in weight between 18, 000 pounds 
for the smallest to 30, 000 pounds, with their normal overhang, in entering 


the docking area might strike a hand rail causing it to collapse and endanger 


people on the ramp and platform (JA 76, $1, 82), and, finally, because:such 


a railing would prevent servicing of the air conditioning equipment of the 
buses parked in the adjacent stall (JA 82). 

Along the edges of the ramp there is painted a yellow line (see Plitfs.' 
Exh. Cee is used as a distinctive color in roadways to designate 
a marking or area and has a tendency to catch the eye (JA 77). The ramp is 
so painted (JA 64) as to assist the driver in bringing his bus into the dock- 
ing area (JA 77). 

After the bus has docked the: baggage is removed by porters (JA 56) 
and taken into the terminal where passengers claim it at a regular pickup 
spot (JA 78). And it is in this connection that the ramp finds use (JA ‘77). 

Appellant Mabel Lanyon alighted from the bus ahead of her mother 
and spoke to the bus driver (JA 33) who was outside of the bus (JA 26) stand- 
ing to the right of the door (JA 41, 48) by the bus tire (JA 47; see Defts. ’ 

(TA #5) ages) 

Exh. No. 5}. On Plaintiffs’ Exhibit No. 21, a photograph, appellant Mabel 
Lanyon indicated in ink by "No. 1" and "No. 2" where the bus driver and 
she respectively were standing during their conversation (JA 48, 53). Mrs. 


Lanyon further testified that-at no time after alighting from the. bus did she 








_ see her mother until after the accident (JA 41).: She saw people "milling 
ancund tnd Me nersbodsiocss going where he was supposed 'to go,’ moving: 
around” (JA 33). There was no.one: between‘herself ‘and ‘the bus: driver dur - 
ing their conversation (JA 53). The people:in the area‘were not disorderly, 

_ and there was no. pushing or shoving (JA, 42): Prior:to:-her ‘mother’s fall 
Mrs. Lanyon observed the clock on the outside wall of the building!which 
showed 4:00 o'clock in the afternoon (JA: 42). 


Appellant Ann: Powell followed her. daughter off:the bus and was the 


last person to alight (JA 19).. Her daughter, Mrs.) Lanyon, assisted her and 


took her arm (JA 30). After. alighting from the bus: Mrs: Powell followed: | 
her daughter Ae and, thus, came onto the ramp from which she fell into 
the adjoining and: vacant bus stall (JA 21-22). 
The only evidence as to how Mrs. Powell came -to sustain her fall 
came from her own testimony, for her-daughter testified that she did not ‘see 
her mother at all after alighting from the bus until she saw her ‘mother lying 
on the ground after the fall (JA 41). No other witnesses to the actual acci= 
dent other than Mrs. Powell were:presented. Oy Geese 
Prior to her accident Mrs. Powell had never been im the terminal 
of appellee Trailways Terminal (JA19)... However; she had ridden several 
times before to New York-City on similar buses operated by: Greyhound (dA 
24) and had alighted at the Greyhourid Terminal.in New York City (JA%29)« ' 


which has a ramp of similar design and construction with that from which 








She fell (JA 69), except that the Greyhound ramp is 9 inches high instead of 
8 inches and only 5 feet 3 inches long (JA 88) and the Greyhound passengers 
alight directly onto the ramp (JA 68, 69, Defts.* Exh. No. Sa of onto 
the flat platform {p. 3, supra). In addition, she had used Greyhound buses 
to travel before to Virginia Beach (JA 24, 32). 

After her daughter finished speaking with the bus driver Mrs. Powell, 
who had completely alighted from the bus (JA 20, 25), commenced to follow 
her daughter into the terminal building, and as she did she fell (JA 20) off 
of the ramp (JA 22). At the time ofher fall Mrs. Powell was behind her 
daughter (JA 22, 26), and there was no one between the two of them (JA 22, 
27). They were separated by somewhat more than an arm's length (JA 26), 
and Mrs. Powell could have touched her daughter by extending her arm all 
of the way out and, then, reaching a little bit further beyond that (JA 27). 
There were people to her left and behind her but there was no one on her 
righthand side (JA 22, 30). These people were not disorderly or pushing; 
they were simply standing; there was no pushing or elbowing, and her fall 
was not occasioned by anyone pushing or crowding her; she fell because she 
did not know she was on a ramp, "...andI put my foot down like that" (JA 29). 


Prior to her fall she had not asked the driver for any assistance and was not 


in need of any, nor did she have any physical or mental impairment, and no 


one looking at her would have believed she was in need of any assistance 


(JA 28, 29). Her eyesight was good (JA 25) and nothing obstructed her vision 





(JA 30).. Mrs. Powell testified that she fell because.she did:not-know she 
was. on the ramp (JA 29), and she.did not make use of her faculties. aa 
certain this fact (JA 30). 
SUMMARY OF ARGUMENT 

Ramp number 3 from which appellant Ann Powell fell is not inherent- 
ly dangerous. Quite the contrary. It conforms with and exceeds what might 
be considered almost universal standards utilized in the interstate bus in- 
dustry as shown by the uncontradicted evidence. There was offered no 
evidence and none exists of amy other known and approved appliances which 


the jury might have concluded were reasonably necessary under the circum- 


stances. In addition, the ramp was installed in compliance with the District 


of Columbia Building Code’ and substantially exceeds’ the Code's/ minimum: 
safety requirements. 

The presence of other people on the ramp at’the time Mrs. Powell 
sustained her fall is in no way related to her fall. There is no evidence that 
these other people obstructed the way of Mrs. Powell or in any mamner inter- 
fered with her free and ready movement. These other people were neither 
disorderly, pushing or elbowing. Mrs. Powell fell because, although she: 
followed her daughter onto the ramp, she paid no attention as to upon what 
she was standing and failed to exercise due care for her own safety. 


Mrs. Powell was under no disability and was: fully ambulatory at. 


all times and suffered no impairment to her health, either mental or physical, 
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and her vision was excellent. Appellees were under no duty to render her 
special assistance and did not assume any such duty. On the contrary, Mrs. 
Lanyon, her daughter and traveling companion, assumed a duty to assist 


Mrs. Powell and having assumed this duty failed in its performance. 


ARGUMENT 


On a motion of defendant for a directed verdict the rule is settled 
and is not here in dispute. 
‘The rule is that the trial court should direct a 
verdict for the defendant when the evidence and all 
of the inferences that can reasonably be drawn there- 
from do not constitute sufficient basis for a verdict 
for the plaintiff. Gunning v. Cooley, 281 US 90, 50 
S Ct 231, 74 L ed 720." Brown v. Capital Transit Co., 


75 App DC 337, 338, 127 F 2d 329, 330; cert den (1942) 
317 US 632, 63S Ct 61, 87 L ed 510. 


See also Pennsylvania Railroad Company v. Pomeroy, 99 App DC 272, 239 
F 2d 435 (1956); cert den (1957) 353 US 950, 77S Ct 861, 1 L ed 2d 859. 
Even a mere scintilla of evidence is not enough to require the denial 
of a motion for a directed verdict; there must be evidence upon which a jury 
properly can proceed to find a verdict for the party producing it, upon whom 
the onus of proof is imposed. Gunning v. Cooley (1930), supra; Pennsyl- 
vania R. R. v. Chamberlain, 288 US 333, 343, 53S Ct 391, 395, 77 L ed 
819, 825 (1933); Jackson v. Capital Transit Co., 69 App DC 147, 99 F 2d 
380 (1938), cert den (1939) 306 US 630, 59 S Ct 464, 83 L ed 1032; Tobin v. 


Pennsylvania R. Co., 69 App DC 262, 100 F 2d 435 (1938), cert den (1939) 
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306 US 640, 59SC 488, 83 L ed 1040. 
The jury should not be permitted to speculate either as to negligence 

or as to proximate cause. Reece v. Capital Transit Co., 97 App DC 274, 

230 F 2d 824 (1956); Kieffer v. Capital Transit Co., 94 App DC 95, 214 

F 2d 241 (1954); Marshall v. Capital Transit Co., 95 App DC 1, 216 F 2d 


636 (1954); Swank v. Capital Transit Co., 95 App DC 127, 220 F 2d 807(1955). 


I. RAMP NUMBER 3 IS NOT INHERENTLY DANGEROUS 


A common carrier is not an insurer of the safety of its passengers, 


Wilson v. Capital Airlines (CA 4 1957) 240 F 2d 492, Atlantic Coast Line R. 


Co. v. De Mayo (CA 5 1955) 222 F 2d 462, Talbott v. Yellow Cab Co., (Mun 
Ctof App D.C., 1956) 121 A 2d 262. 
The mere fact of the injury is not sufficient to raise a presumption 
of negligence on the part of the carrier. Wilson v. Capital Airlines, supra, 
and cases there cited. 
A. Complies With Industry Standards 
Counsel argues repeatedly that the ramp from which Mrs. Powell 
fell is inherently dangerous, because it was not provided with a |'.. railing, 
or safe-guard, on the side of the ramp adjacent to the drop-off into the bus 
well; ..." (Appellants’ Brief p.'5). Indeed, this appears to be the principal 
contention raised by this appeal. 


The only evidence offered in comnection with custom and usage was 








that offered by appellees. And while this evidence was neither offered nor 
received in an effort to establish the standard of conduct demanded of 

appellees by substantive law, it pretty well established without contradic- 
tion that ramp number 3 is not inherently dangerous. Wigmore, Evidence 


(3rd Ed. 1940) $ 461; Hecht Co., Inc. v. Jacobsen, 86 App DC 81, 180 F 


2d 13 (1950); Hellweg v. Chesapeake & Potomac Tel. Co. 71 App DC 346, 


110 F 2d 546 (1940); Hilleary v. Earle Restaurant (DC DC 1952) 109 F Supp 
829. 

As was recited in the detailed Counteratatement of the Case, 
supra, the evidence showed that of 42 bus stations surveyed at random 
from New York City to Jacksonville, Florida, 90 per cent had raised plat- 
forms (JA 74); the width of ramp number 3 in Washington was greater than 
that of 75 per cent of all surveyed; (JA 74) and the survey disclosed no 
ramp with railings (JA 73). 

In speaking specifically of the ramps at the Trailways Terminal, 
Mr. John B. McGaughy, one of its designers (JA 69), testified why there 
were no railings along the ramps: 

"Now, when a bus turns to go into one of these 
loading ramps, as we have here, which are.very 
similar to most other bus stations, you find that when 
they are going around a curve you have a certain 
amount of overhang. In other words, the front end 
sticks out beyond the actual wheel. So, if he has to 


make any turn into that it is quite possible that you 


get a portion of that bus projecting beyond that ramp 
very slightly, and if there were a guarderail there, 
you could very obviously knock the guard rail down, 
which would be a detriment to anyone standing there, 
because the guard rail would then hit them. 
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“BY MR. HOWELL: 


"Q. And, again, sir, what is the weight of 
these busses? A. From eighteen to thirty thousand 
pounds, roughly, so you can see it wouldn't take much 
to knock off a pipe rail with that much weight." 
(JA 76) 


All of this was confirmed by the testimony of Mr. McGaughy's partner, Mr. 
Alfred M. Lublin, who also has designed a great number of bus’ terminals. 
(JA 80). 

On cross-examination he testified: 


"Q. You said the reason that you did not in- 
stall guard rails or suggest them is they were not 
customary. Is that the only reason? 


"A. No. As I said previously, I am personally - 
and so are many other people - afraid if you strike 
one of those rails that you can create an awful lot of 
damage. There is one more technical thing. Busses 
unfortunately, have a lot of equipment on the side 
opposite the baggage compartment, which has to be 
serviced. There is the air conditioning equipment 
and other equipment on the other side, and in order 
to service this equipment the doors must be opened. 


“Now, if you have a guard rail there, you 
can't get to that equipment." (JA 82) 


On evidence of custom and usage, this Court has held: 


"The jury might have found, from all the evi- 
dence, that installation and use of appliances custom- 
arily used constituted negligence, if it also found 
that other known and approved appliances were rea- 
sonably necessary under the circumstances. 
(Emphasis supplied.) Hellweg v. Chesapeake & 
Potomac Tel. Co., supra, 72 App DC at p. 348, 
110 F 2d at p. 548. 
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The record herein is utterly void of any evidence or offer of evi- 
dence relating to "...other known and approved appliances... reasonably 
necessary under the circumstances." Clearly, then, the jury could not have 
found upon the evidence that the ramp in question was inherently dangerous 
because not provided with a'"...railing, or safe-guard, on the side of the 


ramp..." 


B. Complies With D. C. Building Code 
Lyman N. Fairbanks, a building inspector employed by the District 


of Columbia (JA 64), testified as to the Code requirements relating to the 
design, construction and installation of the ramps of the Trailways Terminal. 
Article 602-08(d) states: 


"Hioors of different levels shall be joined 
by ramps, except that doors leading from inside 
of buildings to exterior balconies or bridges, in 
which case one step having a rise not exceeding 
eight inches in height may be used." (JA 64-65) 


As detailed in the Counterstatement of the Case, Supra, ramp num- 
ber 3 connects the alighting platform with the bus driveway. Thatis, it con- 
nects a floor of two different levels and does not involve a door leading from 
the inside of a building to an exterior balcony or bridge. 


"Article 603-09 PLACES OF PUBLIC ASSEMBLY... 
(1) Ramps or inclined planes shall be employed 
instead of steps, where possible to overcome 
differences of levels, in or between courts, corri- 
dors, lobbies and passages. Said ramps where 
employed shall not be over one foot in 10 feet and 
shall be surfaced with non-slip material approved 





for that purpose." (JA 65) © 
Whether ramp number 3 is required by Article 602-08(d) or by 
Article 603-09(1) need not be decided, for it is clear that the use of a ramp 
is: necessary under both provisions, mandatory under the first and recom- 
mended under the second. Mr. McGaughy, the designer of ramp number 3, 


testified that he was guided by the provision of Article 602-08(d) which re- 





quires the use of aramp. In relating ramp number 3 to its provisions, he 
testified: 


"Q. Does this ramp conform with that rule, 
sir? A. Yes, it does. 


"Q. Did that rule in anyway influence your 
determination in this design of this building? 
A. Well, obviously a building code always in- 
fluences your — 


"THE COURT: You have to conform to the 
Code or you don't get the job. 


"THE WITNESS: That is-right. You don't get | 
it approved. But practically in every case, includ 
ing these ramps, we have exceeded, that is, our 
requirements are better than what is required in 
the Code..." (JA 72) 





The Code provides that "...No ramp, where the public|/ assembly 
goes up, can be under three feet in width." (JA 66). Ramp number 3, at 
its base, is 5 feet, 9 inches in width, and at its widest point is 6 feet, 6 
inches. (JA 72). 

"Article 602-(a) RAMPS FOR PEDESTRIAN 


USE. Ramps shall have a slope not greater than 
one foot in 10 feet." (JA 65) 
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That is, no slope greater than 12 inches in ten feet. Ramp number 3 has a 
slope of 8 inches (JA 72) in eight feet, six inches (JA 70). Mr.McGaughy 
further testified: 

tt I don't know of any case where we are at 

minimum Code requirements. And particularly 

on these ramps I know we are at better than 

minimum Code requirements." (JA 73) 


The Building Code fairly might be said to have the purpose of pro- 


moting safety. And it would seem that a violation of any of its relevant 


provisions would be strong evidence of negligence; indeed, in an appropriate 
case, such a violation might be sufficient to indicate negligence per se. 
Does it not reasonably follow that compliance therewith constitutes strong 
evidence of no negligence in the absence of other relevant evidence on the 
issue, 

On page 11 of their brief, appellants argue that the existence of 
yellow painted edges on the ramp "|. tends to show appellees recognized 
the ramp as inherent in danger..." The evidence in no respect shows that 
the ramp is inherently dangerous, and it is not made so by painting yellow 
edging thereon. If anything, the yellow paint would seem to increase the 
safety of the ramp. But counsel is being unfair in his assertion, and it is 
only his assertion that the yellow edging is to show a hazard. On the other 
hand, what the undisputed evidence, on cross-examination by appellants, 


shows is as follows: 





17 


"Q. Frem your experience, and you have 
designed a number of bus terminals, can you 
tell me the purpose of placing the yellow line on 
the side of the ramp such as is placed at this 
terminal on ramp number three? A. The yellow 
paint basically is used as a distinctive color in 
roadways to designate a marking or area. Studies 
have shown, I believe, that yellow has a tendency 
to catch the eye. 


"Q. Is it designated to show a hazard? A. I 
don't know whether it is designated to show a 
hazard. It could be for one or two reasons, 
Maybe from your point of view to show a hazard, 
however, from the bus company's point of view it 
may be used as a guide for bringing the bus into 
the ramp. 


"Q. How would it serve as a guide for bringing 
a bus into the ramp? A. Very frankly, if you had 
to evaluate theyellow paint, we could say that the 
authorities in that field say it is a color very easily 
visible to the eye. So, if you have paint there that 
the bus driver can see, obviously you might say it) 
would help him in there a little bit." (JA 77) 


In view of all of the undisputed evidence, to have permitted the 
jury to speculate so as to find that the ramp is inherently dangerous would 
have been reversible error, The learned trial court correctly prevented 


this. 


II, PRESENCE OF OTHER PEOPLE ON RAMP DID 
NOT CAUSE OR CONTRIBUTE TO ACCIDENT. 


But did the presence of other people on the ramp convert an other- 
wise perfectly safe ramp into something dangerous of which appellees had 


notice and an opportunity and duty to remedy? 
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A common carrier is not negligent merely because it permits a 
"crowd" to gather on its platform, and before proof of negligence in such 
regard can be said to exist, it must be shown that the crowd, to the knowl- 
edge of the carrier, was so large and unmanaged that a user of the platform 
was restricted in his free movement and was unable to find a safe place, 
and that as a result an injury was sustained. Cross v. Murray, 260 App 
Div 1030, 24 NYS 2d 500 (1940); Accetta v. City of New York (SC App Term), | 
48 NYS 2d 487 (1944); Vogeley v. City of New York (SC App Term), 48 NYS 
2d 487 (1944). 

It is when the "crowd" becomes surging, pushing, elbowing and 
otherwise in need of control that the carrier, after notice, becomes bound 
to take steps. Suchia situation existed in Dixon v. Great Falls & O. D. R. 
Co. 38 App DC 591 (1912) where a crowd of people shown by the evidence 
to number between 500 to 600, pushed or crowded plaintiff from a platform 
3 feet, 10 inches wide, onto the track of an oncoming train. by) The other 
cases cited by appellants on page 7 of their brief are quite similar and, 
indeed, did present issues to be resolved by a jury. 


But in the instant case the fact that there were other people in the 


immediate area is shown by the uncontradicted evidence of record to relate 


1/ itis interesting to note that upon remand judgment was 
again entered for defendant which was affirmed on appeal. 
Dixon v. Great Falls & O. D. R. Co., 43 App DC 206 (1915). 
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in no manner to the cause of aS injury. Mrs. Powell's aaestsae so Mrs. 
Lanyon, testified that; cenesoik she saw people "milling around” and 

" ..everybody was going where he was supposed to go, moving around" 
(JA 33), these people, nevertheless, were not disorderly, and there was 
no pushing or shoving (JA 42). She further indicated that she and the bus 


driver were on ramp number 3 during their conversation immediately pre- 


ceding her mother's fall; and that during this conversation the driver was 


standing to the right of the bus door (JA 48) while she, on the other hand, 
was standing on the opposite side of the ramp away from the bus (JA 47). 
In fact, sO there would be no later seen re ee she was agked to mark 
in ink on a photograph (Pltfs.' Exh. No. : s ecucaly where she and the bus 
driver were standing at this time immediately prior to the accident. This 
was done by her, and in her presence the spot at which she indicated the bus 
driver as having stood was marked on the photograph (Pltfs.' Exh. No. a oy) 
as "No. 1" and where she was standing as "No. 2" (JA 48). From the 
; (TA &&) 

photograph received in evidence as Plaintiffs' Exhibit No. 21,can be seen 
these respective marks at the head of the ramp. At that point the ramp is 
_6 feet, 6 inches wide (JA 72,. Defts. ' Exh. No. 8)... Mrs, Lanyon further 
testified that while speaking with the bus. driver from this position, no 
other people were between them (JA 53). Clearly, then, this area of the 
ramp was not occupied by other people. 

Mrs. Lanyon was unable to describe how her mother came to fall, 


for she did not see her mother from the time of her alighting from the bus 








until after the accident. 
"Q, | ‘Question. Do you know where your 


mother was at this time? Answer: No, sir. 
I presume behind me.' 


* * * * 
"Q._| Did you see her at any time after alight- 
ing from the bus? A. On the ground. 


"THE COURT: Did you see your mother at 
all after you alighted from the bus until you saw 
her lying down on the ground? 
‘THE WITNESS: No, sir." (JA 41) 
The bus driver, William F. Sturgeon, testified for appellants that 
on the day of the accident, August 13th, he pulled his bus into the stall, 
assisted his passengers off of the bus, checked the bus to see if any passen- 


gers or baggage was still on board, closed the door and made his report 


(JA 52). Mrs. Powell testified that when she started to follow her daughter 


off the ramp the bus door was closed (JA 31). The driver experienced no 
difficulty in going into the terminal building (JA 61). He did not see the 
accident and quite evidently had already gone into the terminal (JA 62). Mrs. 
Lanyon did not know where the driver was after she finished speaking with 
him (JA 53). 

It is evident, then, that the only witness who knew what caused her 
to fallis Mrs. Powell herself. Mrs. Powell testified as follows¢ 

‘ta I remained on the platform. My daughter 
spoke to the bus driver. And when she turned to 


the terminal, I followed her. And as I did, I fell. 
(JA 20) 





* * 
"Q. How far were you from your daughter 
at the time you fell? A. She was right in front 


of me, 

"Q. Was there anyone between you and your 
daughter? A. Not at the time I fell, no, sir. 

"Q. Were there people in back of you? A. Yes, 
sir. 

"Q. Were there people on the left of you? 
A. Yes, sir." (JA 22) 

x oe ok Ok 


"Q. But evidently there were no people to your 
right or else you may have struck them.as you fe 
A. That is right, no people at my right." (JA 30) 


ee 


Mrs. Powell further testified that immediately prior to her fall, 


her daughter was somewhat further than an arm's length in front of her. 


"Q. The question is, "Now you have indicated 
with your arm. How far in terms of inches or feet 
would you say she was standing in front of you, if 


you know?! 
"A. WellI could touch her if I wanted to. 
"Q. Yes. Could you touch her by extending 
your arm all the way as you have just done? 
"A. No. 
"Q. She was closer than that or further removed 
than that? 
"A. She was further in front of me. 


"So evidently she was that far, and a little bit 
further, you could have touched her if you had reach- 


ed forward. A. Yes, sir. 








*Q. Was anyone standing between you and 
your daughter? A. Not at that time, no, sir. 


"Q. Now, this is the time immediately prior 
to your fall of which I am speaking. A. Yes." 
(JA 27) 


’ Referring to the other people on the ramp, Mrs. Powell testified: 


"Q.| But these people who were standing there, 
you have told me they were not disorderly or 
pushing, they were simply standing and waiting 
for their luggage or minding their own business? 
A. Thatis right. 


"Q.| There was not a riot there or anything? 
A. No, sir. 


"Q. In fact, there was not any pushing or elbow- 
ing, was there? A. No, sir. 


"Q. And, in fact, when you fell it was not occasion- 
ed by anyone pushing or crowding you? A. No, sir. 


"Q.| It was simply because you were unaware of the 


fact that you were approaching this ramp? A. I was 
unaware of that and I put my foot down like that." 
(Emphasis supplied.) (JA 29) 


A, Appellant's Own Negligence Was Sole 
Cause of Injury. 


Mrs. Powell also testified at some length that prior to her fall she 
suffered from no physical or mental Sonpeternent (JA 29) and that her vision 
was excellent (JA 22, 25); that her health alertness and ",,, general physical 
mobility was rather excellent immediately prior to..." her fall (JA 28). 


"Q. ***For example, you did not walk with 
alimp? A. No, sir. Not at all. 
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"Q. A person looking at you would be 
unable to determine whether you did have be- 
cause to all intents and purposes your appearance 
is that you were extremely well preserved and 
alert, fully and physically capable? A. Yes, sir. 
(JA 28) 
Not only did Mrs. Powell testify that her vision was not impaired . 
but also there is no evidence inferring that her vision or path was in any 
way obstructed by anything; the ramp was there, clearly marked in yellow 
paint (JA 64, 77), for her to see if she had cared to make use of her faculties, 
which she admittedly failed and neglected to do (JA 30). 
The testimony clearly discloses that Mrs. Powell did not sustain 
her injury through any act or forebearance of appellees but rather through 
her own failure to exercise due care for her own safety through tthe reason- 
able use of her senses while at a bus terminal which she knew was unfamiliar 
to her (JA 19, 28). Of course, she had used the Greyhound terminal in 


New York City on several prior occasions (JA 24, 29), and that terminal, 


particularly in its ramp design, was shown by the undisputed evidence to be 


very similar to that of appellee Trailways Terminal (JA 68-69, Defts.' Exh. 
(TA 40) | 
No, 6). 


"We conclude that the general and correct 
rule is, at least in the absence of any present 
assurance of safety, a plaintiff may not re- 
cover if the use of his senses, in the ordinary 
way, would have prevented the injury." F. W. 
Woolworth Co. v. Davis (CA 10 1930) 41 F 2d 
342, 349. (See also numerous cases there cited.) 








See same case after remand to same effect: Davis v. F: W. Woolworth Co. 
(CA 101933) 60 F 2d 344; United States Gypsum Co. v. Balfanz (CA 5 


1952) 193 F 2d 1, 4; De Honey v. Harding (CA 8 1924) 300 F. 696. 


Appellants in their brief rely heavily upon the holding in Greyhound 


Corporation v. Wilson (CA 5 1957) 250 F 2d 509. That case, however, is 
readily distinguishable on the facts, for there the evidence disclosed through 
photographs and testimony that plaintiff had entered the bus depot through 

a side door concerning which the court stated: 


"The important thing was that the surface 
of the loading ramp, the threshold of this en- 
trance and the interior floor of the depot were 
all of the same level." 250 F 2d at p. 510. 


However, in leaving the terminal building to board a bus, she had to go 
through an exit that;was almost identical in every respect with the one 
through which she had entered: 


"But (and the but is important) unlike the 
side entrance door, the surface of interior, 
threshold and adjacent loading-ramp-sidewalk 
was not level." 250 F 2d at p. 211. 


* * * 


"Next, the physical arrangement of the 
screen doors was such that while they were in 
the closed position, the view of one approaching 
the door to go through this exit was completely 
obscured by the bottom frame, partially obscured 
by the vertical bumping strips, and partially re- 
duced, if not obscured, by the screen mesh above 
and between these pieces." 250 F 2d at pp. 512, 
513. 
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The court went on to point out that the yellow paint marking on the 
abrupt drop-off had worn away; that although the bus company introduced 
several photographs to show what could be seen if a person were to look, 
nevertheless, "...it was, to several key witnesses, almost, if not actually, 


impossible to make out the edge of the threshold or the fact of any drop-off 


(250 F 2d at pp. 513-514); and that the plaintiff herself "...several times 


testified that ‘it appeared to be level’ (250 F 2d at p. 513). 
And, of course, the plaintiff there was obliged to pass through that 

particular doorway and directly over the obstacle in order to board her bus. 

In the instant case, on the other hand, Mrs. Powell did not have to use the 


ramp at all. She had no luggage on the bus to see about (JA 23), and even if 





she had had any, the luggage is delivered to the passengers inside of the 
terminal building (JA 78). 
In the instant case, the accident happened in broad daylight, at 
4:00 P, M. on a summer afternoon, with no obstruction to vision, and, as 
Mrs. Powell readily admitted: 


"Q. And, in fact, when you fell it was not 
occasioned by anyone pushing or crowding you? 
A. No, sir. 


"Q. It was simply because you were unaware 
of the fact that you were approaching this ramp? 
A. I was unaware of that andI put my foot down 
like that."(JA 29) 


* * * * 
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"Q, But you did not look at the ramp, did 
you? A. No, sir. 
"OQ. And, if you had looked, you would have 
known what the ramp was like, would you not? 
A. That is right. Why, certainly." (JA 30) 

This is not to infer that Mrs. Powell was guilty of contributory 
negligence, and, indeed, the learned trial judge did not so conclude, it 
was not necessary for him to go that far. Instead, his ruling was that the 
evidence was not sufficient to disclose any negligence on the part of appellees 
(JA 17). 

The brief of appellants fails to disclose any facts in issue for the 
jury to resolve. 

III, APPELLEES OWED NO SPECIAL DUTY 
'TO APPELLANT POWELL WHO WAS 
‘NOT UNDER A KNOWN DISABILITY. 


Substantive law requires of a common carrier the exercise of a 


commensurate degree of care toward a passenger under a disability pro- 


vided that disability is known to the carrier. Wabash R. Co. v. Mathew, 


199 US 605, 26S Ct 752, 50 L ed 329 (1905), affirming Mathew v. Wabash 
R. Co. (Mo. App. 1903) 78 SW 271; Hutchinson v. Capital Traction Co., 
36 App DC 251 (1911); Donovan v. Greenfield & T. F. St. Ry. Co. (CA 1 
1910) 183 F 526; Chicago, B. & Q. R. Co. v. Schrimpf (CA 8 1916) 236 
F 200; Alabama Great Southern R. Co.v. Alsup (CA5 1939} 101 F 2d 175; 


Winfr y v. Missouri, K, & T. Ry. Co. (CA 8 1912) 194 F 808; Churchill 





v. United Fruit Co. (DC Mass. 1923) 294 F 400; Lemont v. Washington & 
G: R. Co., (DC Sup 1881) 1 Mackey 180, 12 DC 180. ; 
If appellees voluntarily had assumed to assist Mrs. Powell, they, 
of course, would have to perform with due care this duty thus voluntarily 
assumed. Tobin v. Pennsylvania R. Co., supra. However, the undisputed 


evidence is clear that appellees did not assume any such duty. Indeed, 





appellants principal argument seems to be that appellees had a duty to 
assume this extra burden. Mrs. Powell testified: 

"Q. By the way, as you alighted from the 
bus and were on the ramp, was there any loud 
speaker warning you about the crowds or about 
the depression? A. No, nothing at all, 


"Q. Did the bus driver offer you any 
assistance? A. No, sir. 


"Q. Did you see any porters on the ramp? 
A. No, sir. 


"Q. Did you see anyone on the ramp that you 
might have thought-was comected with the terminal? 
A. No, sir." (JA 23) 
As has been pointed out previously, Mrs. Powell was under no 
disability. She suffered from no physical or mental impairment (JA 29), 
her health, alertness and ".,..general physical mobility was rather ex- 
cellent immediately prior to..." her fall (JA 28). In addition, she testified, 


without contradiction, that a person looking at her would be unable to de- 


termine whether she required any assistance, because her appearance was 


that of a mature woman, well preserved and alert, fully and physically 
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capable (JA 28). Furthermore, she sought no assistance, and did not con- 
sider she required any. 


"Q| Did you ask this bus driver for any 
assistance? A. No, sir. 


"Q. Prior to your fall were you in need 
of any assistance? A. No, sir." (JA 29) 


On the other hand, her daughter, Mrs. Lanyon, did assume and 
undertake to assist'Mrs. Powell. Not only did Mrs. Lanyon make all of 
the arrangements for the trip (JA 24), but Mrs. Powell was relying upon 


her daughter to select which bus to board and whether to continue the trip 


past Baltimore (JA'25). Indeed, all Mrs. Powell did was to follow her 


daughter (JA 25), and she was in the very act of following her daughter 
when she fell (JA 20). And Mrs. Lanyon had knowledge through presump- 
tion that her mother was following her (JA 41). Finally, Mrs. Lanyon 
physically assisted her mother in alighting from the bus (JA 30), and it was 
Mrs, Lanyon who, knowing or presuming her mother to be right behind 
her, led her onto the ramp from which Mrs. Powell fell oS 

It would seem that Mrs. Lanyon knowingly exercised such control 
or management over the movements of her mother as to have assumed a 
duty of assistance. It could well be argued that Mrs. Lanyon, in leading 
her mother onto the ramp, contributed to the injury in such a way as to 


bar recovery under a doctrine of imputed negligence. Morrison v. Erie 


Ry. Co. (NYCA 1874) 56 NY 302; Ohio & Miss. Ry. Co. v. Stratton (CC 
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But in any event, the facts and the law are clear. Appellees owed 
no special duty to appellants and did not assume any special duty greater 


than that owed to all of its passengers. Mrs. Powell was not under a dis- 


ability known to or reasonably ascertainable by appellees or either of them, 


CONCLUSION 


No attempt has been made to argue that appellants ceased to be 
passengers of appellee Safeway Trails by virtue of the more than fifteen 
minutes which elapsed from the time of the docking of the bus and the 
accident, and the references to the negligence of appellants have been made 
only in an effort to explain how the accident occurred, 

Although the record does disclose Mrs. Powell to be the sole 
author of her own misfortune, the lower court did not direct a verdict for 
appellees on that basis. Quite the contrary, the express basis|of the ver- 
dict was the failure of appellants to offer any evidence, substantial or 
otherwise, upon which the jury reasonably could find for appellants. The 
record supports the action of the learned trial court. 

Upon the law and the facts this Honorable Court should render its 
decision and enter its order affirming the judgment below for appellees. 


Respectfully submitted, 


MAXWELL A. HOWELL 
600 Continental Building 
OF COUNSEL: Washington 5, D. C. 
Riberts & Molunis Attorney for Appellee 
600 Continental Building 
Washington 5, D. C. 
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Trailways Terminal of Washington, Inc. and Safeway Trails, Inc., 


appellees, defendants below, respectfully petition this Honorable Court 


for a rehearing en banc of the appeal in the above-entitled cause upon 


which this Court 1/ entered its per curiam decision dated May 21, 


1/ By Edgerton, Wilbur K., Miller and Fahey, Circuit Judges. 











1/ 
1959 ~ (Miller, C. J., dissenting) vacating the judgment for de- 


tendants of the District Court entered upon a directed verdict at the 
close of all of the evidence, and remanding the case. 
This petition is brought pursuant to Rule 26, paragraph (a) 
the Rules of this Court. 
GROUNDS FOR PETITION FOR REHEARING 
In support of this petition appellees assert that in its per curiam 
decision the Court proceeded upon a misunderstanding of the facts 
with the result that the decision creates an injustice in this particular 
case. 
Appellees further and more particular ly assert that the principles 
involved in this case are of great importance to the interstate motor bus 
industry in general as well as to appellees in particular and that a 
serious doubt exists as to the correctness of the per curiam decision. 
STATEMENT OF THE FACTS 
This is a suit to recover for personal injuries sustained by Mrs. 
Powell, a 74 year old female, after she had alighted from a bus of 
Safeway Trails onto an 8 ineh high platform at the terminal of Trailways 
Terminal of Washington, Inc. This platform is surrounded by steel 


pipe railings exeept for certain openings where the platform is joined 


with the bus driveway by ramps as required by the District of Columbia 


——— 


1/ A copy of the per curiam decision is set forth on page 1A 
of the appendix hereto. 











Building Code. 1/ Through these openings and down the ramps pass 
porters with luggage to be loaded into the luggage compartment of the 
buses. Mrs. Powell, who after alighting from the bus believed she 
was on a platform, which, of course, she was, nevertheless followed 
her daughter from the platform down one of these ramps which is 8' 

6" long and measures in width 6' 6" at its top and 5' 9" at its base and 
is 8" high at its top where it joins the level platform. Mrs. Powell 
stood at a point a little better than half way down the ramp while her 
daughter spoke with the bus driver near the top of the ramp. At the 
conclusion of this conversation the driver went into the terminal build- 
ing. The daughter turned to go into the terminal also, and Mrs. Powell, 
who had been standing down the ramp from her daughter, took |a step to 
follow her daughter and as she did she stepped off of the right-hand 
side of the ramp and fell. Mrs. Powell was not walking among people; 


there was no one standing between Mrs. Powell and her daughter, and 


1/Article 602-08(d): "Floors of different levels shall be joined by 
~ ramps, except that doors leading from inside of buildings to ex- 
terior balconies or bridges, in which case one step having aj rise 
not exceeding eight inches in height may be used." 


Article 603-09: "PLACES OF PUBLIC ASSEMBLY 
(1) Ramps or inclined planes shall be employed instead of steps, 
where possible to overcome differences of levels, in or between 
courts, corridors, lobbies and passages. Said ramps where em- 
ployed shall not be over one foot in 10 feet and shall be surfaced 
with non-slip material approved for that purpose." 











both were separated from one another by more than an arm's length 

of space. There was no one to the right of Mrs. Powell as this was an 
unoccupied bus bay. No one pushed or touched her or in any way inter- 
fered with her movements or obstructed her way or vision. And all of 
this Mrs. Powell freely admitted. Mrs. Powell did not see that she was 
on a ramp; she further testified that if she had looked, she would have 
seen this, but that she believed she was on a platform similar to other 
platforms known to her. The only other platforms known to her of which 
she testified are those of The Greyhound Corporation at New York City 
and at Virginia Beach both of which, including their ramps, are almost 
identical to that from which she stepped at the Trailways Terminal. 

A yellow line is painted along the edge of the ramp for the purpose 
of assisting the bus drivers in avoiding the ramps while parking their 
buses. 

SUMMARY OF ARGUMENT 

The Court in its per curiam decision proceeded upon a mis- 
statement of fact in that Mrs. Powell was not walking among any people. 

Appellants, by their complaint, made specific allegations solely 


upon which they sought to attach liability to appellees. However, 


appellants offered no evidence relating to these allegations upon which 


a jury properly might find in their favor. 


The mere happening of an accident, without more, does not 











constitute evidence of negligence nor does it give rise to or permit 
an inference justifying submission of the case to a jury. 
ARGUMENT 

The Trailways Terminal in Washington where Mrs. Powell sus- 
tained her injury was completed and opened for business during July, 
1954, Its passenger platforms and luggage ramps were constructed in 
accordance with what might be considered as almost universal standards 
prescribed for and adopted by the industry. Its luggage ramps were 
constructed and are maintained in their existing manner not only in 
view of the accepted standards of the industry but also because their 
designers found them to be mandatory under the District of Columbia 
Building Code. 


Safeway Trails, which operates a bus line serving various points 


in certain eastern states between Washington and New York aes the 


facilities of the Trailways Terminal in Washington. In addition, it 
utilizes the facilities of numerous other bus terminals throughout its 
service area, all of which terminals, particularly with respect to their 
luggage ramps, are strikingly similar and perhaps almost identical to 
those of the terminal in Washington from one of which Mrs. Powell 
sustained her fall. 
As a consequence of the per curiam decision herein, appellees find 
themselves on the horns of a dilemma. After having employed to de- 


sign and construct its facility, a firm of architects and engineers known 








to the industry for its wide experience in this highly specialized field, 
and after having had constructed a terminal which, as the record shows 
without contradiction, conforms with every tested and accepted standard 
and regulation, appellee Trailways Terminal, as a consequence of the 
Court's per curiam decision, finds itself straddled with a terminal 
facility the propriety of the ramps of which has been declared |judicially 
to be a right subject for jury consideration. 
In this regard it must be noted, in consideration of the per curiam 
decision, that the only evidence offered at the trial as to the use of a 
guard rail along the side of the ramp was that offered by defendant 
which demonstrated the danger to be engendered by the installation of 
a guard rail as suggested by appellants in their complaint. If 'this 
evidence of appellees were rejected even in its entirety by the jury, 
there would remain no evidence upon which the jury might conclude that 
appellees were negligent in failing to provide a guard rail. 
No evidence as to the use of a chain was presented by either side 
and the same is true as to the need for an "employee" or "lettered 
sign" calling attention to the existence of the ramp.. No evidence was 
offered as to whether Mrs. Powell would or would not have sustained her 


fall even if any or all of these suggested conditions were present. The 


only references to a "chain", "employee", or "lettered sign" were 


contained in purely gratuitous suggestions of appellants’ counsel. 


Since no evidence was offered by appellants on this point, appellees 








could offer none in opposition, nor, indeed, did it appear necessary 


for appellees to offer evidence to rebut mere "gratuitous suggestions of 


counsel." The danger of the Court's decision in this respect, among 
others, is that there may be no limit to counsel's suggestions if there 
is to exist no requirement for supporting evidence. Indeed, the Court's 
per curiam decision itself offers the possibility of "red paint" or a 

"red light. '' There exists no evidence as to the use of a red light, 
where it might be placed, or whether in any location it would be seen 
by Mrs. Powell, particularly when it is recalled that she sustained her 
fall at about 4:00 o'clock on a sunny summer afternoon outside) in broad 
daylight. And if the conventional yellow paint was not seen by Mrs. 
Powell, there exists no evidence that her reaction would have been 
different to red paint. The possibilities of what could have been done 
are endless, and if no evidence is required on any or all of the possi- 
bilities which the mind of man might devise, the jury would then be 
instructed to use its own imagination, producing perhaps, the thought 
that there should be no platforms or ramps at all and that passengers 
should be discharged on city streets, or that the ramp should be 
bordered by a brick wall. Perhaps the jury, in its speculation, might 
determine that there should be no ramp at all, but, then, there would 
exist a violation of the D. C. Building Code for which appellees surely 


would be found liable for damages. 











The concern of appellee Safeway Trails perhaps is even greater 
than that of the Terminal, because Safeway Trails operates to and from 
many points having terminal platforms and ramps almost identical to 
that from which Mrs. Powell stepped on that fatal day. Indeed, the 
platforms and ramps of the Trailways Terminal in Washington were 
copied from those existing at the new Port of New York Authority Bus 
Terminal in New York City, the facilities of which Safeway Trails is 
obligated to utilize so long as it operates into the City of New York. 

By their second amended complaint, made after the case had been 
pretried, appellants made the following allegations upon which they 
sought to establish the liability of appellees: 


"8, At the time of required alighting of the 
plaintiffs as the last passengers discharged at 
Washington, D. C., no agent, employee or servant 
of any defendant informed or warned plaintiffs that 
the alighting platform constituted a hazard to them, 
caused by its improper size, design and construction 
without guard-rail or any other protection and the 
overcrowding of passengers alighting from said bus. 
Plaintiffs were required to go the rear of the crowd 
awaiting to be released from the platform and were 
crowded to the edge of the concrete ramp where, not- 
withstanding exercise of due care and caution, Plain- 
tiff Ann Powell was crowded off of the ramp or platform 
into the next and vacant slip or berth, causing the in- 
juries hereinafter alleged. No agent, servant or em- 
ployee of any defendant was present to direct the move- 
ment of the crowded passengers. The failure to give 
any warning and to provide any direction or supervi- 
sion of crowding passengers were material breachs 
of defendants' contract of safe carriage." (Emphasis 
supplied) (JA 13). 


Upon these allegations appellees were fully prepared to defend. 


Appellants proof fell far short of their allegations, for they offered 
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not a scintilla of evidence upon which a jury could find, through in- 


ference or otherwise, that appellees in any way were negligent. The 
evidence offered by Mrs. Powell and her daughter established that 
Mrs. Powell alighted safely from the bus onto the proper platform; 


that Mrs. Powell did not fall or step off of the platform; that Mrs. 





Powell followed her daughter off of the platform and down the luggage 
ramp; that Mrs. Powell in returning back up the luggage ramp stepped 
off of its side and sustained her injury. No evidence was offered from 
which the jury might infer the ramp to be of improper size, design 
and construction so as to constitute a hazard as was alleged by appellants; 
no evidence was offered as to the need of a guard-rail “or any other 
protection"; no evidence was offered that the ramp was in any way 
overcrowded or even crowded in any sense of the word. No evidence 
was offered to the effect that plaintiffs were at anytime required to go 
anywhere much less to the rear of a "crowd"; no evidence was offered 
that there was a "crowd awaiting to be released from the platform”; 

no evidence was offered that plaintiffs or anyone else "were crowded 
to the edge of the concrete ramp"; no evidence was offered that 
"Plaintiff Ann Powell was crowded off of the ramp or platform." No 
evidence was offered of any need for the presence of an "agentservant 
or employee of any defendant . . . to direct the movement of |the 
crowded passengers." No evidence was offered as to the need of any 


warning, direction or supervision in any respect. Indeed, incredible 
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as itis, no attempt was made by counsel for appellants to prove any 
of the allegations upon which he sought to establish liability. 

Appellants proceeded to trial upon the allegation that Mrs. Powell 
’ 


‘...Was crowded off of the ramp..." But Mrs. Powell testified: 


"Q. And, in fact, when you fell it was not occasioned 
by anyone pushing or crowding you? A. No, sir. 


"Q. It was simply because you were unaware of the 
fact that you were approaching this ramp? A. I was 
unaware of that and I put my foot down like that." 
(JA 29) 

Indeed, only when appellants came to this Court did they begin 
speaking in terms of the ramp being’ ‘inherently dangerous." In their 
eagerness to impose upon this Court the belief that someone other than 
they were responsible for the unfortunate injury to Mrs. Powell, 
appellants in their Statement of the Case of their brief, pages |2 and 3, 
have made outrageously untrue and exaggerated claims as to the con- 
tents of the record. And it is perhaps from this-.source that the Court 
in its per curiam decision concluded that Mrs. Powell was "Walking 
among a number of people.‘' And proceeding upon this misunderstand- 
ing of the facts, the Court cited three decisions each of which|is readily 


distinguishable. 


1 
In the Tobin Case a plaintiff was injured while in the act of alight- ° 


ing from a train at Philadelphia when her foot went through a space 


1/ Tobin v. Pennsylvania R. Co., 69 App.D.C. 262, 
100 F 2d 435 (1958). 








between the train car and the platform. The evidence showed that it 
was dark at the time and the lighting was poor from which the jury 
could infer that even if plaintiff had looked she would not have |seen the 
space over which she was required to pass in alighting from the train. 
In addition, the railroad voluntarily assumed the responsibility of 
warning alighting passengers, and it was for the jury to determine if 
the railroad had performed this assumed responsibility with reasonable 


care under the circumstances. 


1 
In the American Airlines Case 1/ plaintiff was part of a large 


crowd of some 50 passengers moving slowly along the aisle toward the 
exit door of an airplane. In moving through the exit door it ke neces - 
sary to step down onto a metal platform. Plaintiff was known to the 
attending airlines stewardesses to be a novice passenger; as plaintiff 
passed through the exit door oblivious to the step, one of the stewardesses 
saw that she was not paying attention but, nevertheless, failed to call 
the step to the attention of the passenger. B® should be observed also 
that plaintiff there testified that the people in front of her prevented 
her from seeing the step. 

Greyhound Corporation v. Wilson! presented another situation 


where plaintiff was obliged to walk along a passageway which had an 


1/ Brown v. American Airlines, Inc., 244 F.2d 128 (CA 5 1957). 


2/ 250 F 2d 509 (CA5 1957). 








obscured and unexpected step which was not visible to a person 
approaching it from the direction of plaintiff. 
Appellees defended the instant suit on the basis of the allegations 
raised by appellants' complaint. Indeed, appellants almost immediate- 
ly prior to trial and subsequent to the pretrial amended their complaint 
for the third time and still failed to allege liability on any basis other 
than that Mrs. Powell was crowded off of the ramp. And this allega- 
tion Mrs. Powell flatly denied not only during the trial but during her 
pretrial deposition. Appellees submit that a new theory of recovery 
comes too late when raised for the first time on appeal. 
Appellees submit that the law of the instant case should be: (a) A 
common carrier is not an insurer of the safety of its passengers and 


that neither Safeway Trails nor Trailways Terminal is liable in the 





absence of evidence of negligence and proximate cause; (b) The mere 
fact of an accidental injury is not sufficient to give rise to a presump- 
tion or an inference of negligence on the part of a common carrier, 
and the mere fact that Mrs. Powell, an admittedly experienced bus 
traveler, sustained an injury by stepping off of the side of a ramp 


creates no presumption or inference that the ramp was negligently 


designed, constructed or maintained despite appellants allegations to 


the contrary; (c) Statements of caumsel either on brief or orally do not 
constitute evidence; and (d) only upon evidence may a jury properly 


proceed to find a verdict for the party producing it, upon whom the 








obscured and unexpected step which was not visible to a person 


approaching it from the direction of plaintiff. 


Appellees defended the instant suit on the basis of the allegations 
raised by appellants’ complaint. Indeed, appellants almost immediate- 
ly prior to trial and subsequent to the pretrial amended their complaint 
for the third time and still failed to allege liability on any basis other 
than that Mrs. Powell was crowded off of the ramp. And this allega- 
tion Mrs. Powell flatly denied not only during the trial but during her 
pretrial deposition. Appellees submit that a new theory of recovery 
comes too late when raised for the first time on appeal. 

Appellees submit that the law of the instant case should be: (a) A 
common carrier is not an insurer of the safety of its passengers and 
that neither Safeway Trails nor Trailways Terminal is liable in the 
absence of evidence of negligence and proximate cause; (b) The mere 
fact of an accidental injury is not sufficient to give rise to a presump- 
tion or an inference of negligence on the part of a common carrier, 
and the mere fact that Mrs. Powell, an admittedly experienced bus 
traveler, sustained an injury by stepping off of the side of a ramp 
creates no presumption or inference that the ramp was negligently 
designed, constructed or maintained despite appellants allegations to 
the contrary; (c) Statements of caumsel either on brief or orally do not 
constitute evidence; and (d) only upon evidence may a jury properly 


proceed to find a verdict for the party producing it, upon whom the 





onus of proof is imposed, and in the absence of evidence a case may 


not proceed to verdict in the hands of a jury. These are the criteria 
applied by the learned trial judge upon which was entered a directed 


verdict for appellees. 
CONCLUSION 


As a result of the Court's per curiam decision appellants will be 
allowed a new trial, not on the basis of their complaint, allegations or 
argument made at trial, but rather on the basis of an entirely new 
allegation raised for the first time on appeal. 

Counsel for appellees agree to assume some of the responsibility 
for not pointing with greater emphasis to the allegations of the com- 
plaint upon which the trial below proceeded and upon which appellants 
there sought recovery. But it did not seem necessary until the per | 
curiam decision was handed down. 

The decision permits a plaintiff ee specific allegations of 
negligence upon which recovery is predicated, then failing to offer 
proof as to any of these allegations, raise a new allegation for the first 
time on appeal ay and on that new allegation obtain a reversal and a 


second trial. 


But the decision goes further than this, for it submits to! the 


whim of a jury the propriety of the design, construction and main- 


tenance of a luggage ramp in use throughout the country. No evidence 


1/ In other words, that the ramp from which Mrs. Powell 
stepped is inherently dangerous per se. 








is required to guide the jury in its determination and no notice to 
appellees by way of specific complaint allegations are required so as 
to permit the presentation of a defense. 

Appellees ask not only for fair treatment, but also they ask the 
Court to proceed with greater caution before condemning an essential 
facility of the industry which in this case was installed not only of neces- 
sity but because it was required by a building code which has for its 
sole purpose the promotion of safety. 

The Court en banc is asked to grant rehearing upon which the de- 


cision of May 21, 1959 should be withdrawn, and the judgment of the 
court below affirmed. 


Respectfully submitted, 
Charles B. McInnis 
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APPENDIX A 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14682 
Decided May 21, 1959 


Before EDGERTON, WILBUR K. MILLER, and FAHY, Circuit 
Judges. 


PER CURIAM: The plaintiffs appeal from a directed verdict for 
the defendants in a suit for personal injuries by negligence. There is 
no material dispute about the facts. 


A passenger 74 years old, with good eyesight, got off a bus in a 
terminal. Walking among a number of people, she did not see that 
she was ona ramp. She stepped off the ramp into an unoccupied bus 
bay or "well". The ramp varied in width from 5' 9" to 6' 6", and at 
its highest point was 8" above the ground. A yellow line was painted 
along the edge of the ramp, but there was no guard rail or chain, and 
no employee or lettered sign warned passengers of the well. As far 
as appears, there was no red light or red paint. 


We think the case should have been submitted to the jury. (Cf. 


Tobin v. Pennsylvania R. Co., 69 App. D.C. 262, 100 F. 2d 435; 
Brown v. American Airlines, Inc., 244 F. 2d 128 (5th Cir. ); 


Greyhound Corporation v. Wilson, 250 F. 2d 509 (5th Cir. ) 


Vacated and remanded. 


MILLER, Circuit Judge, dissents. 








